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The Birthday Honours 


PARTICULAR pleasure will be taken by the profession in 
the knighthood conferred on Mr. WALTER CHARLES NORTON, 
the President of The Law Society, and in the award of the 
K.B.E. to Sir Epwin SAvory HERBERT, whose tireless work 
in furtherance of security for the self-employed recently 
bore fruit in the Budget proposals on tax relief for retirement 
savings. The new Privy Counsellor, Mr. ARTHUR HUGH 
EispALE Mo.son, M.P., Joint Parliamentary Secretary, 
Ministry of Transport and Civil Aviation, was called by the 
Inner Temple in 1931. Solicitors among the new Knights 
Bachelor are Mr. CeciIL BrooksBy CRABBE, Chief Registrar 
of Friendly Societies and Industrial Assurance Commissioner 
fadmitted 1924), and Mr. MAuRICE GORDON WILLMOTT, the 
Chief Chancery Master (admitted 1919). To the above and 
to many others whom it is not possible to mention here we 
offer congratulations. A full list of legal honours will appear 
in our next issue. 


Legal Aid 


Few social services have ever been subjected to such close 
and consistent scrutiny as the Legal Aid Scheme. No body 
has ever emerged with more honour than has the Council of 
The Law Society from the examination of the Scheme by the 
House of Commons Select Committee on Estimates whose 
report is published by H.M. Stationery Office at 12s. There 
is little that is new in the report, at least to those who have 
followed the progress of the Scheme since its inception, and the 
committee have not been able to suggest any original remedies 
for the few small ills from which the Scheme suffers nor to 
produce any fresh arguments upon old controversies. We 
continue to doubt, for example, whether the institution of a 
legal advice scheme, whatever its other advantages, would 
have any appreciable effect on the small number of undeserving 
litigants who at present benefit. We are particularly impressed 
by the committee’s sturdy common sense when they say that 
they would ‘‘ regard a 100 per cent. success figure with 
suspicion ’’; it is often said that he who wins every case 
is not fighting enough. It would be interesting to know 
why the percentage of success is falling slightly, a fact 
which underlies the need, to which we have referred before, 
to find some way of helping the successful unassisted party. 
Lorp EVERSHED’s suggestion of a ‘‘ Suitors’ Fund ’’ financed 
by a deduction of 10 per cent. of court fees has great merits. 
Court fees amount to about £600,000 per annum and Lord 
Evershed considers that 10 per cent. of this would be sufficient 
to cover all cases in the Court of Appeal subject to an upper 
limit of £500 total costs. 
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The Cost of Litigation 


THE committee quote with approval the views of the 
Evershed Committee when they say ‘‘ that the best and surest 
way to save costs is to avoid, wherever it is proper and 
possible, doing the things which are the cause of costs.’’ The 
difficulty is that opinions differ about what is ‘‘ proper and 
possible.’’ Most solicitors have at some time omitted to do 
something on the ground of saving expense only to be rebuked, 
albeit mildly, for their omission. A solicitor is concerned to 
ensure that every possible fact is before the court, and he 
prefers to go into court with far more ammunition available 
than he will ever use. The committee made an exhaustive 
examination of means whereby litigation can be stopped 
when it is no longer necessary. Their general conclusion is 
that the present system works well, although they would 
like solicitors and counsel to be more “ settlement-minded.”’ 
There has been a decrease in the number of settlements, but 
we do not know any reason to suppose that the vast majority 
of solicitors and counsel are not always ready to discuss a 
settlement if there is a reasonable prospect of achieving 
justice for their clients. The report of the committee 
covers such a vast field and goes into such detail that we 
propose during the next few weeks to draw attention to other 
matters which arise from it and from the minutes and evidence 
which accompany it. 


Sexual Offences 


THE Church of England Moral Welfare Council, in a booklet, 
“Sexual Offenders and Social Punishment,’’ published on 
24th May (Church Information House, Westminster, S.W., 
price 6s. 6d.), condemns as futile the attempt to crush sexual 
immorality by statutory measures and police action. The 
booklet has been submitted as evidence to the Departmental 
Committee on Homosexuality and Prostitution, and it contains 
much constructive thought on a difficult subject. Prostitution 
is treated as largely a male problem; there should be a 
uniform law of accosting and soliciting ; and there should be 
no conviction except on the corroborated evidence of the 
person annoyed or obstructed. The Council also recommends 
that some existing laws for the punishment of homosexuals 
should be abolished and legislation introduced to penalise 
any male or female person who commits or attempts to 
commit or is a party to the commission of, or procures or 
attempts to procure the commission by any person of, any 
homosexual act. The penalty would be imposed on a person 
committing the offence with a person under the legal age of 
consent, which should be raised to 17, in circumstances 
constituting a public nuisance or an infringement of public 
decency, or involving assault, violence, fraud or duress. 


Compulsory Purchase and Market Value 


THE National Federation of Property Owners, in a report 
submitted to their 68th annual conference on 22nd and 23rd 
May, made important proposals for a new basis of compensa- 
tion for compulsory land purchase to bring it into line with 
fair market values in the light of the approved development 
plan. Where land is reserved on the plan for a purpose which 
has no open market value, the report states, compensation 
should be assessed upon the basis of the prevailing use of land 
in the neighbourhood. Where land is acquired for a purpose 
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which is not permitted by the development plan, and which | 
would attract a higher market value if that purpose had been | 
allowed, the report states that the owner should receive that | 


market value. The report also proposes that, during the 
limited period which must elapse before claims for loss of / 
development are exhausted, claimants should have the option 
of claiming either existing use value plus claim (as at present) 
or fair market value. 


Divorce Rate 


AccorDING to the Registrar-General’s Statistical Review | 
for 1954 (Part II, Tables, Civil, H.M. Stationery Office, 
price 6s.), which has just been published, the number of new | 
divorce petitions filed in 1954 was 29,036, the lowest since 
1945, when the total was 25,711. The highest figure was 
48,501 in 1947. Since 1951, when the figure was 38,382, 
there has been a steady fall. In 1954, 28,027 decrees were 
made absolute, over half of which related to marriages of 
ten years’ or more duration; 5,861 decrees made absolute 
related to marriages of twenty years’ or more duration. 
Nearly two-thirds of the divorced couples had no children, 
or only one. Desertion and adultery were the most frequent 
grounds for divorce, the numbers being 11,732 and 11,517, 
respectively. Marriages in 1954 numbered 341,731. What 
the normal yearly rate for divorce will be cannot be known 
until we can be sure that the backlog caused by the pre-1949 
limitations on legal aid has been disposed of. Nevertheless, 
there are inferences to be drawn from the present figures, 
and the social organisations concerned with conciliation will 
no doubt act upon them. 


A New Review 


WE welcome this week Public Law, a new periodical in the 
legal world. Its editorial board glitters with stars, and the 
quality of its first number is certainly worthy of the board. 
The first is a double number, and a very large part of it is 
occupied by an essay on administrative jurisdiction by 
Sir CARLETON ALLEN, Q.C., who has already enriched this 
branch of the law with books and articles. We wish our 
new contemporary a long and useful life. It is designed to 
cover public law not only in this country but also in the 
Commonwealth, and the board includes several men whose 
activities have lain in the Commonwealth rather than in this 
country. The Editor is Mr. J. A. G. GriFFITH, who is the 
Reader in English Law in the University of London. Public 
Law, which is designed to appear quarterly, is published by 
Stevens & Sons, the annual subscription being {2 2s. 


The Solicitors’ Journal 


ALTHOUGH extra postage becomes payable as from this 
issue, the proprietors of THE Soxicitors’ JOURNAL have 
decided that the subscription rate will be unchanged at least 
until the end of the present year. As the rate was fixed in 
April, 1951, readers will appreciate that a substantial effort 
to absorb rising costs has been made for some years, and 
every effort to avoid an increase will continue to be made. 
Constantly rising circulation since 1945 has contributed 
materially in offsetting higher expenses of all kinds, and has 
limited the increase in the subscription rate to less than 
50 per cent. of the pre-war figure. 
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WILFUL DAMAGE 


Ir is proposed to consider in this article certain aspects of 
By the Malicious 
Damage Act, 1861, s. 51, it is an offence maliciously to commit 
damage to any real or personal property for which no punish- 
ment is by the Act thereinbefore provided. If the property 
damaged is mentioned in a previous section of the Act, then 
itis not proper to charge any offence under s. 51 ; for example, 
damage to a statue in a street or public garden is punishable 
under s. 39 of the Act and to trees and shrubs under ss. 20 
and 21. If damage to the property in question is not other- 
wise referred to in the Act of 1861, then it is appropriate to 
charge under s. 51. Offences under s. 51 carry a heavier 
punishment, when tried on indictment, if the damage was 
committed between 9 p.m. and 6 a.m., and all offences under 
that section are triable summarily with the defendant’s 
consent pursuant to s. 19 of the Magistrates’ Courts Acts, 1952. 
Magistrates, however, may not commit a charge under s. 51 
for trial if the amount of the damage does not exceed £5. 
Therefore it seems that, where the damage does not exceed 
{5, no charge under s. 51 should be preferred in view of the 
procedural difficulties but the charge should be under the 
Act of 1914 (see infra). 


Where the damage does not exceed £20, proceedings are 
generally brought under the Criminal Justice Administration 
Act, 1914, s. 14. That section provides for the summary 
trial and punishment of a person who wilfully or maliciously 
commits any damage to any real or personal property what- 
soever, either of a public or private nature, not exceeding £20 
in amount, and empowers the court to order the offender to 
pay compensation in addition to the penalty. Though 
compensation may be awarded under some sections of the 
Act of 1861, it cannot be awarded on conviction under s. 51 
unless the offender is absolutely or conditionally discharged 
or put on probation (Criminal Justice Act, 1948, s. 11). 
Section 14 applies to all types of real and personal property, 
whether damage to that type is mentioned in the Act of 1861 
or not. 


The damage alleged must be the actual damage. Where 
the actual damage to trees was to the amount of £1 and it 
was proved that, as a result of the damage, it would cost 
{4 14s. in addition to stub up the hedge in which the trees 
were and replace it, it was held that this was not damage 
exceeding {5 (R. v. Whiteman (1854), 18 J.P. 281). The 
salvage value cannot be deducted, however, to reduce the 
amount of the damage alleged (R. v. Hewitt (1912), 76 J.P. 360). 
It would seem that damage to several items of property 
committed at the same time can be aggregated, e.g., if the 
offender damages one tree to the amount of 9d. and another 
tree to the amount of 6d., a charge may properly be brought 
under s. 22 of the Malicious Damage Act for damaging trees 
toan amount exceeding 1s. (R. v. Shepherd (1868), L.R.1C.C.R. 
118). In O’Neill v. Belfast County Council [1912] 2 Ir. R. 310 
the defendant broke a window one night and returned 
especially to break a second window at the same house next 
day, having been stopped from breaking it on the first 
occasion ; it was held that this was one continuous transaction 
and the damage to both windows could be aggregated to 
make an amount exceeding £5. The opinion of a witness 
based on what he had been told by a clerk of the works was 
accepted as to the amount of damage to a window, although 
the witness was not a glass expert and had no special knowledge 
of repairs (R. v. Beckett (1913), 29 T.L.R. 332). 


Damage to products of the realty 


Damage to real property does not include damage to 
products of the realty such as trees, shrubs, flowers, fruit, 
plants, bushes, vegetables, mushrooms, wild flowers, etc. 
(Gardner v. Mansbridge (1887), 19 Q.B.D. 217). In that case 
it was held that damage to uncultivated mushrooms was not 
an offence under s. 24 of the Act of 1861 (which strikes at 
damage to “ cultivated ’’ roots or plants) nor under s. 52 of 
the same Act (which struck at damage to any “‘ real or personal 
property whatsoever ’’ and was repealed by the Criminal 
Justice Administration Act, 1914). A. L. Smith, J., said 
that the damage must be to the realty itself and distinguished 
the realty from its products, pointing out that the Act of 
1861 in various sections specifically created offences of damage 
to trees, shrubs, fruit, roots and plants, etc. In Gayford v. 
Chouler [1898] 1 Q.B. 316, however, damage by trampling 
down long grass assessed at 6d. was held to be damage to 
“real property ”’ and, although Gardner v. Mansbridge, supra, 
was cited, no reasons were given for distinguishing it. But 
men who went into a field to get a football, doing 
inappreciable damage to the grass, were held to have 
committed no offence of damaging real property (Eley v. Lytle 
(1885), 50 J.P. 308). 


The effect of Gardner v. Mansbridge, supra, seems to be 
that, if there is no section in the Malicious Damage Act 
protecting particular products of the realty (as opposed to 
the realty itself), then it is no offence of malicious damage to 
pick or damage those products. For example, plants, roots, 
fruit and vegetable productions growing in gardens, orchards 
or nursery grounds are protected by s. 23, but plants and roots 
growing elsewhere are protected under s. 24 only if they are 
cultivated and used for the food of man or beast or for medicine, 
distilling, dyeing or manufacture. It is thus no offence 
under the malicious damage statutes to pluck or damage wild 
flowers or uncultivated products such as mushrooms; aliter 
if they are cultivated or damage is done to the land itself. 
It also seems that, as the Malicious Damage Act does not 
penalise damage to trees, saplings, shrubs or underwood if the 
amount is less than one shilling, no offence is committed if a 
tree is damaged to an extent so minor that the amount is 
under one shilling. Section 53 of the Act of 1861 provided, 
in effect, that damage to trees less than one shilling in amount 
should be treated as damage to real property, but that section 
was repealed and not re-enacted in 1914. The draftsman of 
the Criminal Justice Administration Act, 1914, must be 
assumed to have had the decision in Gardner v. Mansbridge, 
supra, in mind when he drafted s. 14 and used the words 
“any real or personal property whatsoever,”’ which appeared 
in s. 52 of the Act of 1861 and which A. L. Smith, J. (with 
whom Wills, J., had concurred), had said would not include 
trees. Section 14 of the 1914 Act used the same words, 
‘any real or personal property whatsoever,’ and made no 
reference, as s. 53 of the Act of 1861 did prior to its repeal, 
to damage to trees. It is appreciated that the view now 
advanced is contrary to that expressed in a well known and 
authoritative textbook, but it seems that, while the distinction 
between realty and products of the realty stands, it is difficult 
to hold that trees can be “ real property.’’ They are certainly 
not personal property, although their products, such as 
apples, would no doubt become personal property after 
severance from the tree, and a Christmas tree in a dining room 
might be deemed personal property too. 
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Some county councils have, it is believed, made byelaws 
as to picking wild flowers. The provisions of the Malicious 
Damage Act as to damaging trees, shrubs, plants, flowers, 
fruit, roots, fences, walls and mines are complicated and full 
of procedural pitfalls. To mention one: s. 67 provides that 
a summary conviction under the Act shall, once the sum 
adjudged to be paid has been paid or the offender has been 
imprisoned, be a release from all further or other proceedings 
for the same cause ; it seems that the magistrates should, on 
summary conviction under the Act, therefore, award com- 
pensation as well as a money penalty. It may well be that 
proceedings to compensate the loser in the county court will 
thus be barred (cf. Wright v. General Omnibus Co. (1877), 
2 Q.B.D. 271). Another difficulty is that certain sections, 
e.g., those protecting fruit and vegetable productions, penalise 
only offenders who “destroy or damage with intent to 
destroy ’’ and, if damage only is proved without evidence to 
show that there was the intention to destroy or (it is submitted) 
that the natural consequence of the offender’s actions would 
be destruction of the product, then it seems that he should 
not be convicted. To support a charge of destruction of 
hop binds, it must be shown that the plant died, and it does 
not suffice to show that it was merely cut or bruised (R. v. 
Boucher and Elvy (1841), 5 Jur. 709). 


What constitutes damage 


Defacing posters (R. v. Milvain Justices (1884), 1 T.L.R. 159) 
and watering milk (Roper v. Knott [1898] 1 Q.B. 868) can 
be wilful damage; so, too, can be taking out a part of a 
frame, without which it will not work, although the part 
removed is not injured, and replacing it will again make the 
frame perfect (R. v. Tacey (1821), Russ. and Ry. 452). 
Dismantling of a tractor-plough by removing some parts is 
likewise malicious damage (Getty v. Antrim County Council 
[1950] N.I. 114). 


Wilfulness and recklessness 


The provisions of the Malicious Damage Act require that the 
defendant shall have committed the damage “ maliciously ”’ 
and the Criminal Justice Administration Act, 1914, s. 14, 
requires that it was committed “ wilfully or maliciously.”’ 
It was held in Roper v. Knott, supra, that, to prove that 
damage was done “ wilfully,’’ it was not necessary that there 
should be malice towards the owner of the property or an 
intention to damage him or that loss should be caused to him ; 
it is sufficient if the act is done with the intention of causing 
the damage or with the knowledge that the consequences of 
the act will be to cause the damage. The term “ maliciously ”’ 
covers, it is submitted, all those situations, and it was said in 
The Case of the Bristol Riots (1832), 3 State Tr. N.S. 1, that it 
was not necessary, in proving malice, to show ill-will against 
the property-owner and that an act was malicious in law if it 
necessarily injured such person and was done wilfully. 


Mens rea is necessary to sustain a conviction under either 
statute, and something done by a genuine accident or under a 
claim of right will not be an offence, but the amount of 
mens rea, if one may use such a term, varies according to 
the statute under which the charge is made, as, under the 
Act of 1914, the claim of right must be a fair and reasonable 
one. Where a servant is charged with doing damage at the 
order of his master, the court should find whether he acted 
under a reasonable supposition of right, for the servant might 
so act although the master himself could not establish such 
a defence (R. v. French (1873), 37 J.P. 404). This principle 
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was reaffirmed by Blackburn, J., in White v. Feast (1872), 
L.R. 7 Q.B. 353, where the servant, though acting under 


orders, had done something which he clearly ought to have | 


known to be unreasonable, i.e., entering on private property 


without warning with a dozen other men and unstopping a | 


ditch which had been stopped for 15 years; the servant’s 
conviction in this case was upheld. 


Turning to examples of accident and claim of right, a 
motorist who skids into another car will (subject to what is 
said below as to reckless conduct) normally not be guilty 
of wilful damage to that car, even though he may have been 
committing a felony, e.g., driving a stolen vehicle at the time 
(R. v. Faulkner (1875), 13 Cox C.C. 550). Nor will the fireman 
who deliberately breaks a window to assist him in fire-fighting 
or the ambulance man who tears a casualty’s clothes to get 


to his wounds be guilty of wilful or malicious damage. A | 


claim of right is further discussed below but, even if one is 
established, the defendant may be guilty if he did more 
damage than he could reasonably suppose was necessary for 
the assertion or protection of that right (R. v. Clemens (1898) 
1 Q.B. 556). One may notice here the Allotments Act, 1922, 
s. 9, which provides for a fine of {5 on a person who by any 
act done without lawful authority or by negligence causes 
damage to any allotment garden or any crops or fences or 
buildings thereon; the liability under this section would 
appear to be wider than under the Acts of 1861 and 1914. 


It would seem that, if the defendant intended to injure 


property, he is guilty even though he did not mean to injure the | 


property actually damaged but some other property (R. v. 
Latimer (1886), 17 Q.B.D. 359 ; and see the Malicious Damage 
Act, 1861, s. 58). 


Recklessness, however, may be a ground of criminal liability 
and the main English authority is one familiar to law students, 
R. v. Pembliton (1874), L.R. 2 C.C.R. 119. The defendant 
was fighting in the street and threw a stone at his adversaries ; 
it missed and broke a window. He was charged with 
maliciously damaging the window but the jury found that, 
though he intended to hit a person, he did not intend to hit 
the window. It was held that, on this finding, he was not 
guilty, but Blackburn, J., added that, if the jury had found 
that he knew the natural consequences of his act would be 
to break the glass and, although that was not his wish, yet 
he was reckless whether he did it or not, his act would have 
been malicious and he would have been guilty. 


The degree of recklessness required to sustain a conviction 
has been considered in two English and several Irish cases. 
In R. v. Faulkner, supra, a sailor went to steal rum aboard 
his ship and, rather foolishly using a lighted match to give 
illumination, he accidentally set the rum on fire. The fire 
spread and in due course he found himself charged with setting 
fire to the ship. He was convicted but the conviction was 
quashed on the ground that the question of recklessness was 
never left to the jury ; it was said that, to sustain the charge, 
it must be shown that the setting fire to the ship was a probable 
result of the defendant’s actions which he foresaw or ought 
to have foreseen and that nevertheless he persevered in that 
conduct. In R. v. Welch (1875), 13 Cox C.C. 121, the defendant 
was charged with maliciously wounding a mare contrary to 
the Malicious Damage Act, 1861,s.40. He had drivena fork 
into the animal’s private parts and the jury found that he did 
not intend to kill or wound it but that he knew that what he 
was doing might kill or wound and was reckless as to the 
consequences, not caring whether the mare was injured or not. 
The conviction was upheld. 
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Irish decisions on malicious damage are commoner because 
in Ireland the owner of property which has been maliciously 


In Re Borrowes |1900) 2 Ir. R. 593 some youths, who were 
trespassing, entered a locked room where mirrors covered 
with sheets were stored. One youth, knowing of the presence 
of the mirrors, intentionally climbed over them and was 
reckless as to whether he injured them or not. He accidentally 
caught his foot in the sheets and, instead of trying to free it 
gently, he kicked out with reckless violence, knowing he might 
injure the mirrors and not caring if he did. It was held that 
his actions amounted to malicious damage. But the mere 
doing of an unlawful act, viz., taking a car without the 
owner’s consent and driving it at high speed, by itself will 
not establish malicious damage if the car is injured during 


' the course of that act, where there is no proof of the taker’s 


intention to injure it and the facts are as consistent with the 
damage being caused by accident or negligence as by malice 
(McQuillan v. Louth County Council, 74 I.L.T.R. 60). This 
case was followed in Dubtax, Ltd. v. Dublin County Council, 
75 1.L.T.R. 125, where the facts are reminiscent of a gangster 
film save for the minor point that the pursuing police were 
mounted on bicycles. A Dublin taxi-driver was hired to take 
some men to a wedding some distance away. His fares 
picked up another man, after they had gone some distance, 
and commandeered the taxi at pistol-point. The men then 
drove away with it, leaving the taxi-driver alone at the road- 
side, and used it for a criminal purpose. A gun battle in the 
streets later developed and the men were captured with an 
assortment of firearms, including a sub-machine gun, in their 
possession, The taxi had, prior to this, been driven round a 
corner at high speed and had crashed. On a claim for the 
damage to it, it was held that it was not sufficient recklessness 
in the then driver to amount to malicious damage to establish 
that he was an unskilled driver engaged on a criminal purpose, 
which would cause him anxiety and so increase the chance 
of damage, and that he had driven at high speed. 


Recklessness which did establish liability under the malicious 
damage statutes was demonstrated in O’Driscoll v. Kildare 
County Council, 87 1.L.T.R. 176. Two men were ejected 
from an inn for fighting. One of them stood against a shop 
window in the street and the other approached and aimed a 
blow at him. The victim fell back against the window and it 
broke ; he fell against it either because the blow so forced 
him or because he was trying to dodge it. It was held that 
the aggressor’s action was reckless and regardless of the 
consequences and done when the victim was in such a position 
that damage must necessarily have resulted from a blow. 
Again, in Kenneally v. Clonmel Corporation, 89 1.L.T.R. 164, 
liability was established where a bus had been damaged. 
Some darts players had gone in it to Clonmel and it had 
been parked in the street. One of the players became intoxi- 
cated and, although he did not know how to drive, he entered 
the bus and drove it along the street in a zig-zag manner. 
It bumped several parked cars, eventually colliding with a 
wall, and was severely damaged. McLoughlin, J., said: 
“He started the bus intending to drive it and I am satisfied 
he knew he could not do so safely because of his intoxicated 
condition and his inability to drive. Although he was intoxi- 
cated, he was capable of forming an intention and did in 
fact know that the act he intended to carry out would, in 
the ordinary course of events, do damage to the bus and 
indeed to other vehicles and possibly people. I am satisfied 
that, if the defendant was being tried on a charge of criminally 
injuring this bus contrary to the malicious injury code, he 
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could properly be found guilty.’’ A similar decision was 
reached in Lawlor v. Tralee U.D.C., 89 I.L.T.R. 38. A man 
who had never learned to drive and was drunk drove away 
a car without permission; a passer-by warned him of his 
folly and the driver admitted it and left the car. A moment 
later, he got back and drove off again. The car then crashed 
and it was held that the driver was guilty of malicious damage. 
It is not claimed that all the relevant Irish decisions have 
been referred to, and those which have been cited should be 
regarded with some caution, because local authorities in 
Ireland are required to pay compensation in some cases 
where ‘“‘ wanton ”’ as well as “ malicious ’’ damage is proved. 
However, the last three cited are useful decisions to guide 
magistrates in cases where the defendant has damaged property 
by some reckless act without intending to do so. Magistrates 
have convicted of wilful damage a man who jumped and 
swung on the supporting bar of a shop’s extended sunblind, 
causing the bar to come down out of alignment. Again, 
they have convicted under s. 14 of the Criminal Justice 
Administration Act where boys trespassed into a yard where 
bulldozers were stored and, although completely inexperienced, 
began driving them about; one boy put a bulldozer into 
reverse, through his inability to understand how to drive it, 
and it went down an embankment and was damaged. The 
magistrates’ decision would seem to be supportable by 
reference to Kenneally v. Clonmel Corporation, supra. 


Claim of right 

The existence of a claim of right is of twofold importance 
in wilful or malicious damage cases. Firstly, if one is advanced, 
the justices should commit the case for trial, unless the charge 
is under s. 14 of the Act of 1914 and the damage does not 
exceed {5 in amount (see Stone’s Justices’ Manual, 88th ed., 
p. 1816). Whether the defendant bona fide believes in the 
right is not the test here but whether the right is one main- 
tainable in point of law; where justices considered that the 
rights claimed by the defendants (to roam as members of the 
public over certain lands and to use them for recreation) 
were absurd and unreasonable and could not legally exist, 
their jurisdiction to try the charges summarily was not 
ousted (Heaven v. Crutchley (1903), 68 J.P. 53). On the other 
hand, where the defence is a claim of right, whether the trial 
is on indictment or summary, it is submitted that the test is 
subjective rather than objective, as it is in larceny cases, so 
that the holding of a claim of right, howéver absurd and 
unreasonable, can help to establish an absence of mens rea 
in charges under the Malicious Damage Act, 1861. The 
defence of ‘“‘ claim of right ’’ in this connection will often be 
almost indistinguishable from implied consent, necessity or 
bona fide mistake ; cf. the examples cited above of the fireman 
and the ambulance-man. In charges under the Criminal 
Justice Administration Act, however, the offender, if setting 
up this defence, must have acted under a fair and reasonable 
supposition that he had the right to do the act complained of 
(see the proviso to s. 14 (1), R. v. French, supra, and White 
v. Feast, supra), so an unreasonable claim will not generally 
be a defence to a charge of wilful damage. Cases where 
claims of right have succeeded or failed as defences will be 
found in the English and Empire Digest, vol. 15, pp. 1023 
et seg. A recent case, where the conviction was quashed, is 
R. v. Dyer (1952), 36 Cr. App. R. 155 (commoners removing 
notice boards unlawfully placed on the common). The 
person who kills a dog may have a defence to a charge under 
s. 41 of the Malicious Damage Act if he acted reasonably in 
shooting at it (Goodway v. Becher [1951] 2 All E.R. 349; 
95 Sox. J. 239). CSW. 
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PERFORMANCE OF EXISTING DUTY AS 
CONSIDERATION 


THE case of Ward v. Byham [1956] 1 W.L.R. 496; ante, 
p. 341, is remarkable in at least two respects: the paucity of 
cases cited on a fundamental point of the law of contract, and 
the diversity of approach by the judges of the Court of Appeal 
to this elementary problem. 

The case concerned a promise by the father of an illegitimate 
child to pay £1 per week to the mother provided she would 
allow the child to decide whether it was to live with the 
mother, and provided that the mother could prove that the 
child would be well looked after and happy. The attempt 
to enforce this promise legally was met by the defence of 
absence of consideration, based on the fact that the mother was 
bound to maintain the child (for which there is statutory 
authority in s. 42 of the National Assistance Act, 1948, apart 
from the common-law liability), and the further fact, admitted 
in the proceedings, that the mother never intended to apply 
for a maintenance order against the father. 

There are many authorities on the proposition that the 
performance or the promise of performance of an existing 
duty owed to the promisor is not sufficient to operate as 
consideration for a promise by the promisor in respect of that 
duty : Stilk v. Myrick (1809), 2 Camp. 317 ; Collins v. Godefroy 
(1831), 1 B. & Ad. 950, and many others. None of these was 
cited by counsel. Perhaps this helps to explain the very 
wide terms in which Denning, L.J., expressed the legal rules. 
“T have always thought,”’ said the learned lord justice, “‘ that a 
promise to perform an existing duty, or the performance of 
it, should be regarded as good consideration, because it is a 
benefit to the person to whom it is given.’’ How is that so, 
seeing that he can get the benefit by seeing that the existing 
duty is performed? The answer to this question involves 
consideration of the question: is the duty owed to him ? 
If not, then we can accept that it is sufficient consideration, 
and it is a pity therefore that the learned lord justice did 
not qualify his statement in that way. 

Moreover, he goes on to say that the father’s promise 
in this case is a unilateral promise, i.e., a promise for an act ; 
yet above he made reference both to the promise of perform- 
ance and to performance of a duty, of which only the latter is 


unilateral. We may reasonably suspect that he had in 
mind a textbook argument directed at explaining the cases 
of Shadwell v. Shadwell (1860), 9 C.B. (N.s.) 159, and Scotson 
v. Pegg (1861), 6 H. & N. 295, but he did not discuss the matter 
at sufficient length to clarify the points involved. 


The cases that were cited were by no means satisfactory 


decisions, though all were cases of a claim by a mother of an 
illegitimate child on a promise to maintain made by the 
father. Smith v. Roche (1859), 6 C.B. (N.s.) 223, and Crowhurst 
v. Laverack (1852), 8 Exch. 208, are both cases wherein the 
court took the view that the consideration was a promise, 
express or implied, by the mother not to take bastardy pro- 
ceedings (which did not apply in the instant case), whilst 
Hicks v. Gregory (1849), 8 C.B. 378, proceeded on the basis of 
the father satisfying a moral obligation and in this case one 
judge made it clear that he himself thought that the promise 
was not intended to be binding, and he acquiesced in the 
judgment in favour of the mother only in deference to the 
other members of the court. 

Yet the case is explicable on reasonably straightforward 
lines, and these are, it seems, the basis of the judgment of 
Morris, L.J., and incidentally are given by the reporter of 
Hicks v. Gregory, supra, in his headnote of that case: the 
consideration is not just the performance of an existing 
duty (albeit not one owed to the father) but the performance 
of it in a particular manner, viz., to care for the child in such 
a manner as to ensure that it is well looked after and happy, 
which is, presumably, more than the bare duty of the law. 
England v. Davidson (1840), 11 Ad. & El. 856, is based on a 
similar proposition as regards the duty of a policeman to 
members of the public. Alternatively, Ward v. Byham, 
supra, is explicable on the basis of Scotson v. Pegg, supra, 
namely, that the father is interested in seeing the child 
properly brought up and, as the duty which the mother owes 
to her illegitimate child is not owed to the father, his extraction 
of a promise from her gives him a legal right in the matter, 
and this is the benefit which he gets which forms a sufficient 
consideration. 


L. W. M. 





Miss Muriet A. Asuton, of Winchester, has been appointed 
assistant solicitor, Gosport. 

Miss JuNE M. Brett, of Birmingham, has been appointed 
assistant solicitor, Dudley. 

Mr. W. Puitip Davies, town clerk of Caernarvon, has been 
appointed town clerk of Aberystwyth. 

Mr. A. PETER STEELE-PERKINS, solicitor, has been appointed 
Sheriff of the City of Exeter for the ensuing year. Mr. 
RicHARD H. TRAFFORD, solicitor, has been appointed Under- 
Sheriff. 

The Colonial Office announces the following appointments and 
promotions in the Colonial Legal Service: Mr. T. V. A. BRODIE, 
Solicitor-General, Federation of Malaya, to be Attorney-General, 
Federation of Malaya; Mr. M. A. M. Burke, Registrar of the 
Supreme Court, Jamaica, to be Deputy Crown Solicitor, Jamaica ; 
Mr. A. P. Jack, Officer, Class III, Federation of Malaya, to be 
Magistrate, Federation of Malaya; Mr. H. B. LIVINGSTONE, 


Crown Counsel, Singapore, to be Assistant Legal Secretary, 
E.A.H.C.; Mr. M. G. Neat, Federal Counsel, Federation of 


Malaya, to be Official Assignee, Registrar of Companies, Societies 
and Trade Unions, Federation of Malaya; Mr, A, H. SIMpson, 


Crown Counsel, Singapore, to be Legal Draftsman, Gold Coast ; 
Mr. J. P. TRatNor, District Judge and Magistrate, Singapore, to be 
Justice of the Special Court, Cyprus (amendment of previous 
notice) ; Mr. D. C. I. WernuaM, Officer, Class III, Federation of 
Malaya, to be Magistrate, Federation of Malaya; Mr. R. C. S. 
ELLIsoNn to be Justice of the Special Court, Cyprus (amendment 
of previous notice) ; Mr. S. S. JoHN to be Justice of the Special 
Court, Cyprus; and Mr. J. F. W. JupGE to be Magistrate, Fiji. 


Mr. J. Humphrey Blake, solicitor, clerk to Crewkerne 
magistrates since 1929, has been presented with an inscribed 
silver salver by the magistrates to mark his forthcoming retirement. 


Mr. George Norman Bromley Challenor, coroner for North 
Berkshire and clerk to the Abingdon County Petty Sessional 
Division, was married recently to Miss Charlotte Ray Stiles, of 
Woking. 

Mr. George Pollard, solicitor, of Northampton, was married 
at East Sheen on 22nd May to Miss Jean Eileen Simmonds, of 
East Sheen. 


Mr. John Keith Petvin Porter, solicitor, of Kidderminster, 
was married recently to Miss Ann Elizabeth Beedell, of Devizes. 
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PARKING OUTSIDE 


can ‘‘No Parking’’ notices outside private premises be 
enforced ? 

Often these notices are exhibited by the owners of ware- 
houses and other business premises adjoining the highway 
who are no doubt inconvenienced by the parking of motors 
outside their premises. Whether a successful action for 
trespass or nuisance could be brought against an offending 
motorist is an interesting question. 

In an article entitled ‘‘ Public Nuisance in the Highway,” 
at p. 81, ante, the writer expressed the opinion that it would 
appear doubtful whether in ordinary circumstances a 
stationary car upon a highway can be held to be a public 
nuisance in the absence of evidence of a substantial degree of 
obstruction and inconvenience to the public. If the circum- 
stances are such as to constitute the parking of a vehicle a 
public nuisance it may well be that a frontager who can prove 
some special inconvenience or damage over and above that 
suffered by the general public can successfully maintain 
an action for damages for a private nuisance. 

It is a presumption of law that in the absence of evidence 
to the contrary the soil of the highway up to the middle of the 
road belongs to the owner of the land adjoining the highway, 
but this ownership will be subject to the rights of the public, 
including motorists, as users of the highway. 

In Harrison v. Duke of Rutland [1893) 1 Q.B. 142 a person 
who went upon a highway solely for the purpose of using it 
to prevent grouse from flying on to the land of the adjoining 
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PRIVATE PREMISES 


owner was held to be a trespasser, and in Hickman v. Maisey 
[1900] 1 Q.B. 752, the owner of land adjoining the highway 
maintained an action against the defendant, who walked up 
and down a stretch of the highway adjoining the plaintiff's 
land for a period of about an hour and a half for the sole 
purpose of taking notes of the trials of racehorses. Both 
these activities were held to be improper uses of the highway, 
and the answer to the question whether the owner of premises 
adjoining the highway can maintain an action for trespass 
against a motorist who leaves a car outside the frontager’s 
premises will depend upon whether the act of the motorist 
is a justifiable exercise of his right to use the highway. 

The right of the user of the highway is primarily one of 
passing and repassing, but the early cases refer to the right 
to stop on the highway to load and unload passengers and 
goods, and, as was said by Collins, L.J., in Hickman v. Maisey, 
in modern times a legitimate extension has been allowed, for, 
as time goes on and districts become crowded, ideas as to 
what is reasonable undergo modification and the user of the 
highway becomes enlarged. 

The necessity for the motorist to leave his car temporarily 
upon the highway is a real one; the problem of traffic con- 
gestion is great. It is for the courts to draw the line of 
distinction between the motorist who leaves his car for a 
period of time in the course of his passing and repassing 
and the one who seeks to make the highway his garage. 

L. C. 


A Conveyancer’s Diary 


DISCRETIONARY TRUSTS 


Or the vast numbers of precedents for trust instruments 
evolved by the ingenuity of our predecessors to meet the 
requirements of their own times very few remain in constant 
use. High taxation is, of course, the reason for that, and the 
first thing that is looked to nowadays in any scheme for 
subjecting property to trusts is the probable effect of the 
scheme in attracting or avoiding tax. From this point of 
view two schemes in particular can still serve a purpose. 
First, there is the trust for a surviving spouse during his or her 
lifetime with remainders (usually to issue of the marriage) 
on the death of the life tenant. Secondly, there is the 
discretionary trust. The first is a simple scheme which, 
because it does not lend itself to adaptation to satisfy the 
quirks and fancies of individual settlors, can hardly go wrong. 
The other, per contra, is full of pitfalls: for an example, see 
the recent decision in Re Gresham’s Settlement |1956| 1 W.L.R. 
573, and p. 380, ante. 

Of course, discretionary trusts can also take a simple fool- 
proof form. Such is to be found, for example, in the statutory 
protective trusts contained in s. 34 of the Trustee Act, 1925, 
where both the duration and the class of objects of the trust 
are well defined. The trouble is that to obtain the fullest 
possible fiscal advantage from a discretionary trust it is usually 
{not always, for circumstances differ infinitely) desirable to 
fix a lengthy permissible period of duration and a large class 
of potential beneficiaries. These two requirements to some 
extent react upon each other with the result that difficulties 
can arise in ascertaining the component members of the class. 


In this connection, the decision in Re Gestetner’s Settlement 
(1953} Ch. 672 can often help. It is certainly one which 
must always be borne in mind. No new principles emerged 
from that decision, but it did bring out in a way which is 
particularly helpful when discretionary trusts are under 
consideration certain existing principles which may be stated 
concisely in two propositions. , 


Two degrees of certainty 

First, if trustees are under a duty to distribute property 
among a class of objects at their discretion, it is necessary-that 
the class of objects should be certain, in the sense that at any 
given time the trustees must be able to review all the potential 
objects then in existence so as to be able to make a proper 
selection between all of them. But, secondly, if trustees have 
a power, not coupled with a duty, to distribute property 
among a class of objects at their discretion, the requisite degree 
of certainty in regard to the class of objects is less, so that it is 
sufficient if at any given time the trustees can tell whether a 
certain person in whose favour they propose to exercise their 
discretion is within the class, without being under the 
necessity of reviewing the whole field of potential objects. 
To illustrate the distinction, it is not now possible to ascertain 
the limits of the class of persons composed of the issue in any 
degree now living of her late Majesty Queen Victoria ; a trust to 
distribute a fund at the discretion of the trustees among the 
members of the class of Queen Victoria’s issue now living or 
to some one or more of them to the exclusion of the other or 
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others would therefore be void for uncertainty and totally 
fail. But a power to distribute at the like discretion among 
the like persons in the like manner would be good, for, to use 
the words of Harman, J., in Re Gestetner’s Settlement, there 
would then be no difficulty in ascertaining whether any given 
postulant is a member of the class: ‘if that could not be 
ascertained, the matter would be quite different, but of 
John Doe and Richard Roe it can be postulated easily enough 
whether he is or is not eligible to receive the settlor’s bounty.”’ 


Trust or power ? 


Whether the trust instrument creates a trust or a power 
for this purpose is a question which is sometimes difficult 
to determine, as, for example, in Re Gestetner’s Settlement 
itself, where this was one of the questions argued. But the 
principle of the test is simple, however difficult it may be to 
apply it to particular circumstances. If the whole fund 
(in the case of a trust of capital) or the whole income (in the 
case of a trust of income) is distributable among the class, 
the trustees are under a duty so to distribute it ; but if the 
trustees are empowered to distribute a part of the capital or 
income, as the case may be, and an express destination is 
provided for any surplus not distributed, the trustees have 
merely a power to distribute. Thus in any case where it is 
felt that the class of objects may be or become difficult to 
ascertain, it is advisable to take advantage of the distinction 
in this respect brought out by Re Gestetner’s Settlement and 
to provide that the trustees shall distribute either the whole 
or such part as they may in their discretion think fit of the 
capital or income, as the case may be, among the members of 
the class or such of them as they may in their discretion 
determine in such shares, etc., and subject as aforesaid that 
the capital or income shall be held on trust for some easily 
definable object (an object with a perpetual existence is 
often desirable). This, of course, is only the essential outline 
of a discretionary trust under which a power is conferred upon 
trustees, as distinct from a trust under which the trustees are 
under a duty to distribute, and numberless variations are 
no doubt possible ; two such variations can be seen in the two 
cases to which I have referred. But the essence of the trust 
in this form is the twofold discretion which it confers upon the 
trustees, first, in regard to the persons to be benefited, and, 
secondly, in regard to the amount, whether the whole or a 
part only, of the trust property which is to be allocated to the 
discretionary class. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”.] 


Solicitor Acting for Both Vendor and Purchaser 


Sir,—There is a danger that some of your readers may be misled 
by the final paragraph of the article entitled ‘‘ Acting for Both 
Parties,’’ published in your issue of the 12th May, inasmuch as 
that paragraph seems to imply that it is cheaper for a vendor 
and purchaser to employ the same solicitor. 

The true position was clearly stated in an article in the Law 
Society’s Gazette for August, 1951, at p. 321. A solicitor acting 
for both vendor and purchaser is entitled (on the assumption 
that he has done substantially all the work which is contemplated 
by the Solicitors’ Remuneration Orders) to charge the full deducing 
scale prescribed in those orders to the vendor and the full 
investigating scale to the purchaser (see opinion 1257 in vol. I 
of The Law Society’s Digest, 1954 edition). It is the duty of a 
solicitor acting for both parties to see that a complete and 
examined abstract of title and certificates of search are handed 
over to the purchaser on completion so that it will not be neces- 
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In Re Gresham’s Settlement it was, I think, conceded that 





on any footing the trustees had a mere power of distribution 
over, and were not under any imperative trust to distribute, 
the income of the fund there in question among a class of 
persons. The trouble was that, even so, the class was described | 
in terms so wide or so vague that it was held to be unascertain- | 
able, with the result that the whole trust failed for uncertainty. 
That, as it happened, was what the settlor who was also the 
principal beneficiary wanted in that case. More often such a 
result would be disastrous. I will not take up any space in 
setting out here or commenting on the actual words of 
description of the class in this case, for they were very special | 
and unlikely to repeat themselves. All that need be said| 
about this case is that it should be taken as a warning that, | 
wide as are the terms permissible for the description of the | 
class of objects of a trust of the kind being discussed, they will 
not stretch indefinitely. 


An uncommon device 

The purpose for which discretionary trusts are most 
frequently used at present makes it necessary for these trusts 
to come into operation immediately on the execution of the 
settlement. This is wholly different from the purpose for 
which such trusts were mostly used in the past, which was 
the protection of some beneficiary from the consequences of 
his own extravagance. But protective trusts still have their 
uses, and while I am on the subject I should like to mention 
a device which I saw recently which was novel to me and which 
may, perhaps, be so to some of my readers also. A careful 
draftsman usually provides, putting it shortly, that the initial 
trust of income in favour of the principal beneficiary shall 
terminate when something happens whereby the right te 
receive the income or any part thereof becomes vested in 
some other person. The reference to “any part’’ of the 
income is necessary if the purpose of the trust is to be served ; 
but it can operate harshly, and cause unnecessary trouble, 
where the part in respect of which a forfeiture is committed 
is minimal and the forfeiture itself perhaps wholly uninten- 
tional. To meet this difficulty, the draftsman of the settlement 
had provided that, after any event which affected the right to 
receive only a part of the income, the part so affected only 
should be held on discretionary trusts, the remainder of the 
income continuing to be held on the primary trust for the 
principal beneficiary. Very probably this form, which seemec 
very neat to mé, can be found in some published precedent 
but I had not come across it before. “ABC” 


sary for the purchaser to have recourse to the solicitor who acted 
when he originally bought the property before he can satisfy a 
future mortgagee or purchaser that he has a good title (see the 
Law Society’s Gazette for June, 1951, at p. 216). 

If a solicitor properly discharges his duty towards both vendor 
and purchaser, he will have performed substantially all the work } 
contemplated by the Solicitors’ Remuneration Orders and will 
therefore be entitled to charge the full deducing and investigating 
scale fees. There is usually no reason why he should be prepared 
to make any reduction (in fact, many Local Conveyancing Charges 
Rules make express provision against any reduction) ; and it 
any case the provisions of r. 2 of the Solicitors’ Practice Rules will 
have to be borne in mind. 

T. G. Lunp, 
Secretary, 
The Law Society. 
London, W.C.2. 
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Landlord and Tenant Notebook 


AGRICULTURAL HOLDING: NOTICE TO QUIT 
WITH REASONS 


“As plain as a pikestaff’’ was Cassels, J.’s characterisation of 
alandlord’s notice to quit farm property the validity of which 
was questioned in Hammon v. Fairbrother and Others {1956} 
1W.L.R. 490; ante, p. 322 (though the pikestaff is mentioned 
only in the report in the All England Reports : 2 All E.R. 108, 
at page 112). In order to examine the dispute properly, 
it is necessary to set out most of the notice: “... As 
solicitors for . . . we hereby give you notice to quit and 
deliver up to them or to whom they may appoint on 
29th September, 1955, that is, at the expiration of twelve 
months from the end of the current year of your tenancy, 
possession of the farm called East Dean in, etc., consisting 
of, etc., held by you as tenants from year to year under an 
agreement dated 27th November, 1944, and made between, 
etc. The reasons for giving this notice are as follows : (1) That 
rent due from 29th September, 1953, is in arrear and unpaid 
in breach of the terms of the said tenancy agreement and 
notwithstanding written notices of the rent having been 
given to you. (2) That you have not kept the said farm 
property and appurtenances in good tenantable repair as 
required by the said tenancy agreement of 27th November, 
1944. (3) That you have not complied with the terms of an 
agreement dated 3lst August, 1953, entered into by you 
with Messrs. as agents for the landlords and in breach 
thereof have not repaid to the landlords the moneys expended 
by them on your behalf on repairs to the said farm property 
as provided by the terms of the said agreement and agreed 
to by you. Dated 24th September, 1954...” 

The Agricultural Holdings Act, 1948, s. 24, contains two 
important subsections. By the first, a tenant recipient may, 
in general, conditionally annul a notice to quit by serving a 
counter-notice ; the effect being that the notice to quit is 
effective only if the landlord seeks and obtains the consent 
of the Minister of Agriculture to its operation. The second 
subsection sets out a number of sets of circumstances on 
which the first is not to apply, each including a requirement 
that the notice to quit must state the fact relied upon or 
say that it is given by reason of the fact relied upon. 





Looking at those sets of circumstances, one finds that none 
of the three reasons given in the landlord’s notice exactly 
corresponds to any of them, though it might be said that 
something of the kind was suggested in two cases. The 
first reason, non-payment of rent, is reminiscent of s. 24 (2) (d) 
—but that paragraph stipulates for non-compliance with a 
two months’ notice; the second reason, failure to keep in 
repair in accordance with agreement, might be thought to 
hint at the rest of para. (d) or at para. (e)—but in the one 
case there had been no notice to remedy, in the other no 
allegation of irremediability. The third reason could hardly 
be said to be associated with anything in subs. (2). The 
notice to quit did call the allegations ‘‘ reasons ’’ for giving 
it, and, with all respect to the learned judge, the tenant and 
his solicitors may be excused for considering it, in itself, 
rather less plain than a pikestaff. But the solicitors then 
wrote to the landlords’ solicitors asking why they gave reasons 
at all; the reply was that they had been added as a matter 
of courtesy. After that, it would certainly have been 
difficult for the tenant to have referred any question arising 





under s. 24 (2) to arbitration (s. 26 (1) and the Agriculture 
(Control of Notices to Quit) Regulations, 1948); and the 
tenant’s solicitors served a counter-notice under s. 24 (1) 
but “ without prejudice ’’ to any question as to the validity 
of the notice to quit. The landlords thereupon sought and 
obtained official consent, the County Agricultural Executive 
Committee (to whom functions are delegated) no doubt 
being satisfied that the carrying out of the landlord’s purpose 
was desirable in the interests of efficient farming : s. 25 (1) (a). 

Of course, the fact that a document is not a “‘s. 24 (2)”’ 
notice to quit does not mean that it must be a “‘s. 24 (1)”’ 
notice. Nevertheless, it is useful, in view of the position 
that arose, to say something more about the difference. 


Two kinds of notice 


The Act, while it deals with minimum length of notice, 
does not prescribe any form. As far as form is concerned, 
a landlord may be guided by the common law unless he 
proposes to make his notice one which cannot be challenged 
by counter-notice. Consequently, while it may be convenient 
to speak of “‘ notices under s. 24 (1)’’ and “ notices under 
s. 24 (2),’’ this is not, strictly speaking, accurate. I mention 
this because a good many people are inclined to assume that 
the Agricultural Holdings Act, 1948, contains the whole of 
the law relating to tenancies of farm property. 


Reasons inadequately specified 


In Budge v. Hicks [1951] 2 K.B. 335 (C.A.) the tenant of a 
farm received a notice to quit which concluded with: ‘ The 
reason for this notice is that you have broken the terms of 
your lease by cutting timber reserved in the lease wilful 
damage and neglect of my property and not farming the land 
according to the terms of the said lease and contrary to the 
rules of good husbandry.’’ It did not in terms state that 
the interest of the landlord had been materially prejudiced 
by the commission by the tenant of a breach, which was not 
capable of being remedied, of a term or-«ondition of the 
tenancy which was not inconsistent with the fulfilment by the 
tenant of his responsibilities to farm in accordance with the 
rules of good husbandry—as required if the landlord relied 
on s. 24 (2) (ec); nor did it suggest that a notice requiring the 
remedying within a reasonable period of the breach of such a 
term had been served and not complied with: ibid. (d). 
The tenant served a subs. (1) counter-notice ; the landlord 
did not seek consent. It was held that the counter-notice 
had annulled the notice to quit, which Denning, L.J., said 
need not be in any particular form but which in order to 
satisfy subs. (2) had to make it clear which paragraph was 
relied upon; the particular matter, Birkett, L.J., put it, 
must be made clear in the notice to quit without any 
ambiguity or dubiety. Somervell, L.J., who pointed out 
that what was alleged in a notice, such as cutting timber, 
might or might not be a ‘‘ small matter,’’ considered, indeed, 
that there might be cases in which setting out the nature of 
the damage in the notice might be so plain as to show that it 
was irremediable. In this connection it is of interest to note 
that Mr. Hanbury Aggs, in the 10th edition of “ Jackson,”’ 
expressed the view that it was difficult to think of any breach 
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which could not be remedied by the expenditure of money or 
time, or both, instancing, inter alia, the felling of timber ; and 
suggested that what was intended was a breach which could 
not be properly remedied within the currency of a twelve 
months’ notice to quit. 


Non-existent reason 


Then in Cowan v. Wrayford [1953] 2 All E.R. 1138 (C.A.) 
a landlord gave, on 29th September, 1951, his tenant a formal 
notice to remedy certain defects by 21st December, 1952— 
the tenancy was a Christmas one, and, as at least one remedy 
would take quite a time (“‘ clean and properly cultivate eastern 
portion of field 11225’), it may be that the observation in 
‘“‘ Jackson ”’ had been taken to heart. But on 22nd December, 
1951, he served a notice to quit headed ‘‘ Notice to quit by 
landlord to tenant stating reasons under s. 24 (2) of the 
Agricultural Holdings Act, 1948,’’ proceeding with notice to 
quit and deliver up on 25th December, 1952, and stating : 
‘“‘ This notice is given for the following reasons: That you 
have failed to remedy the breaches of your tenancy agreement 
as set out in a notice served on you on September 29, 1951, 
1 .’ The tenant did not serve a counter-notice, but 


a 
neither did he quit at Christmas, 1952. His defence to a 
claim for possession was, in effect, that the notice was bad for 


ambiguity, being ambiguous because it was conditional : 
“an attempt in advance to bring about a termination if, 
but only if, he did in fact fail to remedy in the time which 
the earlier notice had specified.’’ Somervell, L.J., who so 
described the position, pointed out that in Budge v. Hicks 
there had been no express reference to s. 24 (2), and that the 
tenant had served a counter-notice on the footing that it 


“might be valid under subs. (1).’’ Romer, L.J., emphasised 
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the reference to s. 24 (2); and considered that there might be 
cases in which a landlord could serve notice in the alternative : 
but in the case before the court there could be no “ conversion ”’ 
of the notice given into a “ general’’ notice to quit. 
Denning, L.J., said that if the notice could be considered at 
common law without any regard to the Act, it was a perfectly 
good one ; at common law a landlord need give no reason, and 
even a bad reason might not invalidate a notice. But this 
notice was bad because it said that the tenant had failed to 
remedy certain breaches, and the time for remedying those 
breaches had not expired. 


Reasons unnecessarily given 

3ut in the course of his observations Denning, L.J., said: 
“In order that a notice to quit an agricultural holding should 
be good, it must be clear and unambiguous, and for that 
purpose it must either be a simple notice without stating 
reasons at all, in which case it will operate under s. 24 (1), or 
it must be a notice stating reasons as prescribed by subs. (2), 
in which case it will operate under subs. (2).’’ This, of course 
provided the tenant in Hammon v. Fairbrother with fuel. 
Cassels, J., however, ventured to think that the words which 
I have italicised were really unnecessary and said that he 
would be sorry to have to hold that a landlord who stated 
reasons must, whatever those reasons were, be taken to be 
giving notice under subs. (2). 

The notice given was accordingly upheld ; and one might 
contrast the position with that revealed in Mountford v. 
Hodkinson {1956} 1 W.L.R. 422 ; ante, p. 301 (C.A.), in which 
a tenant, objecting to a general notice, gave plenty of very 
personal reasons for his objections, but did not give a counter- 
notice (for discussion, see p. 336, ante). R.B. 


HERE AND THERE 


WHAT IS “ EDUCATION ” ? 
In the whole expensive hubbub about education, which has 
been going on for more than half a century, it has been 
generally assumed, and is still generally assumed, that 
education is something as solid and tangible as cheese which 
can, if necessary, be cut up into equal slices, so that every 
child gets a fair share. The better off, it has been argued, get 
more than their fair share, the worse off get less ; therefore 
more education must be produced and it must be more 
equitably distributed. The only trouble about this assumption 
is that it is totallyfalse. Education is not a thing but a method, 
or rather several competing methods. It is a method as a 
tourist or employment agency is a method. The tourist 
agency may exist to send Huddersfield trippers to the Costa 
Brava or classical scholars to the Isles of Greece or to book 
passages on the first space ships to the moon; it may also 
exist, as did some German agencies before the war, to decant 
into foreign countries tourists who are spies to-day and the 
nucleus of an invasion force to-morrow. The employment 
agency may exist to find jobs for domestic servants or 
industrial workers ; it may also exist to find jobs for “ call 
girls’ or for strong-arm men in enterprises specialising in 
burglary and murder. Just so with “ education.’”’ Education 
is the communication to the child of certain facts and views 
and theories and skills. There is no end to the variety of 
what you may teach the child. You may teach him nudism 
or vegetarianism or pacifism or cannibalism or patriotism 


or anarchism or nuclear physics or Shintoism or democracy. 
The training may be as severe as that of ancient Sparta or 
more easy than the Montessori system. It’s all education, 
for there is no such thing as “ education ’”’ in the abstract. 
Dr. Arnold of Rugby was a highly successful educationalist 
and so was Fagin. So is Dr. Smart-Alick of Narkover. 
IN ACADEMIC GROVES 

THE alarm recently expressed by a body of schoolmasters at 
the falling standards of scholarship and even literacy confirms 
the suspicion that the fagade of grand new buildings and 
expensive furnishings conceals the infliction on the helpless 
young of a remarkable variety of fads very far removed from 
the unspectacular but not altogether unprofitable curriculum 
envisaged by those outmoded educationalists who believed 
that reading, writing, arithmetic and discipline were an 
essential starting point in learning. Since interest diminished 
in those homely cottage plants some pretty exotic flowers 
have bloomed in the educational garden, and not alone in 
those plots where the State experiments with the theories of 
the innovating scholastic horticulturists who happen to have 
caught the ear of Whitehall. Two recent cases in the courts 
have drawn the eye of the public along the vistas of other 
garden paths up which large numbers of parents had been 
led, not at all suspecting the lessons in self-confidence, 
ingenuity, presence of mind and ability to make the most 
out of little, which lay within the reach of their young, 











ors’ Journal” 
June 2, 1956 


e might be 
Iternative - 
oNVversion ”’ 
» to quit. 
isidered at 


a perfectly 


‘eason, and 
But this 
d failed to 


ying those | 


L.J., said : 
ing should 
1 for that 
out stating 
24 (1), or 
r subs. (2), 
of course 


with fuel, 
yrds which 
d that he 
vho stated 
ken to be 


one might 
untford v. 
, In which 
y of very 
a counter- 


R.B. 


mocracy. 
Sparta or 
ducation, 

abstract. 
ationalist 
er. 


asters at 
confirms 
lings and 
> helpless 
ved from 
irriculum 
believed 
were an 
minished 
c flowers 
alone in 
leories of 
1 to have 
1e courts 
of other 
1ad been 
nfidence, 
the most 
r young, 





“ The Solicitors Journal ” 
Saturday, June 2, 1956 


When testators ask 
your advice .... 


Please remember 


St. Dunstan's 


For your convenience a specimen form of bequest 
is appended : 

“I GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUIT Of E...ececrsvnsrsnsen svn free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 
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St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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I have to offer, on behalf of clients, by whom 
I am retained, to 


TRUSTEES, SOLICITORS, 

INSTITUTIONS, 

ACCOUNTANTS, PRINCIPALS 
or their Agents, having funds to lend in 


_ amounts of £5,000 to £50,000, on unquestion- 
| able security and covenant, 


FIXED TERM MORTGAGES 


with interest rates at 1°,, over Bank Rate 


- SHORT TERM MORTGAGES 


with interest rates at 2°, over Bank Rate 


secured on Freehold Offices, Shops and 
Industrial Premises. 


Please communicate with me— 


J. MAXWELL SIGNY 


Mortgage and Debenture Broker 


6 NORFOLK STREET LONDON, W.C.2 
Telephones : COVent Garden 0455/1091 
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could they only profit by it. In the eye of the conventional, 
what could be more reassuring than to have a bishop as a 
headmaster or a Doctor of Philosophy assisted by a former 
colonel of the Royal Marines ? The bishop ran an educational 
establishment at Catford under the title of St. Andrew’s 
College with the motto “‘ Semper Paratus.’’ The Doctor of 
Philosophy ran several and his motto, uncompromising and 
unambiguous, was “I scorn to do Evil.”’ But “ Semper 
Paratus’’ (always ready, indeed, ready for anything) might 
have served for them both, for their scholastic lives were one 
long emergency. The Lord Bishop of Anglia of the 
Lutheran Episcopal Church was not a bishop nor even a 
Lutheran; his Church was _ self-founded, just the 
impressive degrees that adorned his study were self-conferred. 
One diploma bore a date in the early nineteen forties when he 
was actually in gaol for fraud. The Doctor of Philosophy 
who embellished his academic status with the glamour of a 
man of action as a former wing-commander was eventually 
found to have neither philosophy nor wings. He was a 
former R.A.F. corporal and an undischarged bankrupt, while 
his scholastic associate, the colonel of Marines, turned out 
to be a former R.A.S.C. driver, and their association had begun 
in Leicester gaol. But bishop, Doctor of Philosophy and 
colonel had all graduated in the university of life, experience 
and human nature. 


as 


ACADEMIC PROGRESS 
THE bishop’s college, founded in 1953, gathered 170 pupils 
at {21 a term, and the bishop in clerical garb complete with 
gaiters and purple stock, and, on academic occasions, mortar- 
board cap and flowing gown with green facings, looked 
every inch the dignitary and pedagogue. In the pulpit he 
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was a spell binder and it was only the indiscretion of repaying 
confidential loans with cheques which were not met that 
aroused fatal suspicions among the parents of the pupils, 
Interestingly enough, the school was highly regarded by the 
educational authorities and survived his departure for another 
place. The Doctor of Philosophy ran his school on lines of 
almost commando mobility. One after another he bought a 
succession of private schools for which he did not and could 
not pay. Accepted as headmaster, he ordered goods on credit 






a 


and accepted school fees. When his position became untenable | 


in one place he moved away to another. In June, 1951, it was 
Norcott Hall in Rutland. Seven months later Rankesborough 
College not far off came into being. Then, after an interlude 
of bankruptcy and gaol, there was Wotton House in 
Buckinghamshire. Soon a rapid move by coach carried the 
entire school to Aston Clinton near Aylesbury. Finally a 
brilliant rearguard action brought the convoy, once more on 
the road, safely to the Cotswold College at Stow-on-the-Wold. 
The net takings of the enterprise were £22,000 in school fees, 
£3,300 in goods not paid for and £4,000 in loans. The end of 
that particular chapter of scholastic history came at the Old 
3ailey when the Doctor of Philosophy was given three years’ 
imprisonment and the colonel eighteen months. Shortly 
before, the bishop had likewise been awarded eighteen 
months. Yet let not ambition mock their useful toil. 
Whatever their pupils may have learnt (and it may have 
been much and unusual), the parents have benefited by a 
most valuable course of adult education. Those who believe 
that the main purpose of education is to teach human beings 
to live in the world as it is must acknowledge that the lessons 
provided by these pedagogues were not without value. 


RICHARD ROE. 


REVIEWS 


The Law of Contract. Fourth Edition. By G. C. CHESHIRE, 
D.C.L., F.B.A., of Lincoln’s Inn, Barrister-at-Law, and C. H. S. 
Firoot, M.A., F.B.A., of the Middle Temple, Barrister-at-Law. 
1956. London: Butterworth & Co. (Publishers), Ltd. 
£2 7s. 6d. net. 

With understandable regularity new editions of this compre- 
hensive study appear. The authors have not been exercised, on 
this occasion, by any considerable volume of new case law, 
though the new decisions are important and are fully discussed. 
Rather does a comparison of new with old deepen the reviewer’s 
impression of the studious care with which the traditional 
difficulties of the subject, no less than those thrown up by recent 
cases, have been examined and of the wisdom with which the 
authors’ solutions have been formulated. Like successive 
repaintings of the detail of some old masterpiece, the tricky 
passages seem to flaunt a deceptive spontaneity in the redrafting. 
Thus, in discussing the problems of third party enforcement, the 
writers give no hint of the contention between them frankly 
disclosed in the preface to this edition. On the subject of 
standardised contracts a mood of philosophic resignation has 
descended on the dons. But it is balanced by the triumphantly 
healthy scorn with which they are able to recite the unsuccessful 
arguments in Adler v. Dickson. 

It remains a book in which the principles of this most vital 
section of the law are not merely stated but thrashed out. 


Law Relating to Hospitals and Kindred Institutions. Third 


Edition. By S. R. SPELLER, LL.B., of Lincoln’s Inn, Barrister- 
at-Law. 1956. London: H. K. Lewis & Co., Ltd. £3 10s. 
net. 


The learned author is Secretary and Director of Education of 
the Institute of Hospital Administrators, Advisory Editor and 
sometime Editor of the Hospital. The fact that this book has 
reached its third edition in nine years is an indication of the 





rapid growth of this branch of the law. The chapter on injuries 
to patients has been re-written in view of recent decisions on 
the liability of hospital authorities for such injuries. An 
important recent decision, duly noted, is Hills (Patents), Lid. v. 
University College Hospital [1955] 3 W.L.R. 523. This deals 
with the relationship between the Minister and Boards of 
Governors on the purchase of land. The chapter on professional 
qualifications relating to nurses has been re-written in view of 
the establishment of area nurse training committees, with which 
hospital authorities are closely concerned. The chapter on 
master and servant has been revised, having regard to the 
exercise of the Minister’s powers under the National Health 
Service Act, 1946, ss. 14 and 66. This book covers a wide range 
on a subject which is constantly growing in importance. 

Double Taxation Relief. Explanatory Notes. Issued by the 

Board of Inland Revenue. 

Sixty-three countries had entered into comprehensive double 
taxation agreements with the United Kingdom at 1st October, 
1955. These notes of some thirty pages explain the main features 
of the law and practice relating to the relief afforded both under 
these agreements and unilaterally under the provisions introduced 
by the Finance Act, 1950. Sections are devoted to dividends 
affected by the relief and to claims. 


The Stock Exchange Official Year Book, 1956. Vol. I. 
Editor-in-Chief: Sir HEwItT SKINNER, Bt. Thomas 
Skinner & Co. (Publishers), Ltd. Two volumes £8 net. 

The usual division of contents between the two volumes has 
been preserved in this edition of the Year Book, and Volume II, 
which will include an index to both volumes, is to be published 
in September. The new feature of the last edition, a table 
showing the book value of each company’s assets and their 
valuation and distribution, again appears, revised to date. 


— 
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NOTES OF CASES 


These Notes of Cases are blished by arrangement with the Incorporated 
and fi 


Council of Law Reporting, 


full reports will be found in the Weekly Law Reports. 


Where possihle, the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CRIMINAL LAW: RETRIAL: NO RIGHT TO JUDGE’S 
NOTES OF FIRST TRIAL: WHETHER CHANGE OF FRONT 
BY PROSECUTION 
Ramlochan v. R. 


Lord Oaksey, Lord Tucker, Lord Keith of Avonholm 
14th May, 1956 

This was an appeal in forma pauperis by special leave by 
Ramsook Ramlochan from a judgment of the Court of Criminal 
Appeal of Trinidad and Tobago dated the 29th July, 1955, 
afirming his conviction at the San Fernando Assizes, Trinidad, 
before Celestain, J., and a jury on the 3rd June, 1955, for the 
murder of Minwatee Ramlochan on the 12th June, 1954, at 
Fyzabad. The appellant had been sentenced to death. The 
body of the deceased, a girl aged about 13 years, whom the 
appellant had married according to Hindu rites although he had 
a wife living whom he had not divorced, was found fully clothed 
about 100 yards from the appellant’s house, decapitated by some 
instrument such as a cutlass. The appellant, who had pleaded 
not guilty and relied on an alibi, had throughout maintained that 
the girl was alive when he left her on the morning of the 12th June. 
He was first tried in March, 1955, when the jury disagreed. He 
was convicted at a retrial on the 3rd June, 1955. On the present 
appeal he maintained that he had been prejudiced in his defence 
at the second trial through his counsel being refused a copy of, or 
access to, the judge’s notes of the first trial—no shorthand note 
having been taken of the evidence given at the first trial. 
Another ground of appeal was that in the middle of the cross- 
examination of the appellant at the trial prosecuting counsel put 
questions suggesting for the first time that the blow was struck 
not by the appellant but by a named man—who was not tried— 
and that the appellant was aiding and abetting. That story, 
it was said, had no evidence to support it, and it was too late at 
that stage of the trial to take that point. 

30th April—Lorp OakseEy announced that their lordships 
would humbly advise Her Majesty that the appeal should be 
dismissed and that they would give their reasons later.. 

14th May.—Lorp KEITH OF AVONHOLM, giving their lordships’ 
reasons for dismissing the appeal, said that in the course of the 
hearing of this appeal their lordships had ordered copies of the 
judge’s notes to be made available to appellant’s counsel, and 
he had stated that he had discovered no material discrepancy 
which had not been put to witnesses at the trial. On any view 
their lordships would accordingly be unable to give any weight 
to this particular ground of appeal. They considered it desirable, 
however, to express their opinion on the point raised. No 
authority had been cited to show that a party was entitled as of 
right to access to a judge’s notes in a previous trial, for use in a 
subsequent trial, and in their lordships’ opinion no such right 
existed apart from any statutory provision. FR. v. Boysie Singh 
(1950), XI Tr. L.R. 17, was a decision only on what was the best 
evidence of what was said at a previous trial. It did not follow 
that a party was entitled to demand production of a judge’s notes 
of the evidence. With regard to the second ground of appeal, 
there was no illegitimate or improper exercise of counsel’s right 
and duty to cross-examine the appellant. There was no change 
of front in the conduct of the case by the prosecution. The 
Crown was not bound to state its theories in advance; they 
were inferences from the evidence, and there could not be extracted 
from the evidence for the prosecution that the Crown had tied 
itself to any view of how the murder was committed. In cross- 
examination counsel was bound to put to the appellant any 
inferences from the evidence which he proposed to put to the 
jury. So, also, in his summing up, the judge was entitled to state 
to the jury the alternative inferences which might be drawn from 
the evidence as to the manner of the murder. On the circum- 
stantial evidence in this case it was open to the jury to take the 
view that the appellant committed the deed alone or that he 
committed it with the assistance of some other person, and in 
either case he was guilty of murder. 

APPEARANCES: T. O. Kellock and Sirimevan Amerasinghe 
(T. L. Wilson & Co.) ; D. A. Grant (Charles Russell & Co.). 

{Reported by Cuarves Crayton, Esq., Barrister-at-Law] [3 W.L.R. 117 


Court of Appeal 


CONTRACT: ILLEGALITY: SALE OF JUTE BAGS FROM 
INDIA CG.I.F. GENOA: TRANSHIPMENT TO SOUTH 
AFRICA CONTRARY TO INDIAN LAW 
Regazzoni v. K. C. Sethia (1944), Ltd. 

Denning, Birkett and Parker, L.JJ. 26th April, 1956 
Appeal from Sellers, J. ([1956] 2 W.L.R. 204; ante, p. 55). 

In September, 1948, the defendants agreed to sell and deliver 

to the plaintiff a large quantity of jute bags, September/October 
shipment, c.i.f. Genoa, at 248s. per 100. At that time, India 
was the largest and cheapest producer of jute bags and South 
Africa a large consuming country, but, by way of political 
protest and on account of a dispute which had arisen between 
India and South Africa about the treatment of Indian nationals 
in South Africa, the Indian Government had, by regulations 
made under powers conferred by the Sea Customs Act, 1878, 
prohibited the export of goods to South Africa direct and sought 
to avoid indirect shipments, infringement of the regulations 
making the goods liable to confiscation and the shipper, or 
person held responsible, to a penalty. Consequently, South 
Africa was restricted in its purchases of jute bags and was 
prepared to pay high prices for any made available. Both the 
plaintiff and the defendants were well aware of the prohibition 
and that it would be unlawful for a shipper to export either 
directly or indirectly to South Africa, but they sought to take 
advantage of the situation, and both parties contemplated and 
intended that the contract goods would be shipped from India 
and made available in Genoa for resale to the South African 
buying agency. In an action by the plaintiff claiming damages 
for non-delivery of the jute bags, Sellers, J., gave judgment for 
the defendants. The plaintiff appealed. 

DENNING, L.J., said that on its true construction the Indian 
regulation prohibited the shipment of goods to South Africa 
whether directly or indirectly, and it was quite plain that the 
parties were seeking to evade this prohibition. The terms of 
the contract, by themselves, did not require any party to do 
anything illegal; the bags could have been obtained from 
another source or sent to another ultimate destination, so that 
the case did not fall within Ralli Bros. v. Compania Naviera 
Sota y Aznar [1920] 2 K.B. 287. But there were cases finishing 
with Foster v. Driscoll [1929] 1 K.B. 470 which showed that if 
two persons agreed together on a transaction which to their 
knowledge was intended to be carried out by means involving 
breaking the laws of a friendly country, then the English courts 
would not aid in enforcing the transaction; to do so would 
be a breach of the comity which should exist between countries. 
It had been argued that the Indian legislation was an economic 
sanction or political law of which our courts should take no 
notice, and reference had been made to Lord Mansfield’s statement 
in Holman v. Johnson (1775), 1 Cowp. 341, that “no country 
ever takes notice of the revenue laws of another.’’ That statement 
went too far. English courts would not enforce revenue or “penal 
laws at the suit of a foreign state; but they would take notice 
of such laws to the extent that if two people knowingly agreed 
to break such laws, the courts would not enforce such an 
agreement. Appeal dismissed. 

Birkett and ParKER, L.JJ., agreed. 

APPEARANCES: Neil Lawson, Q.C., and E. J. Cohn (Buckeridge 
and Braun) ; A.A. Mocatta, Q.C., Richard Vick and P. Kenworthy- 
Browne (Stuart Hunt & Co.). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 79 
RENT RESTRICTION: INCREASE OF RENT ON 
TRANSFER OF BURDEN TO LANDLORD: FURTHER 


INCREASE ON SUBSEQUENT LETTING 
Regis Property Co., Ltd. v. Redman and Another 
Lord Evershed, M.R., Jenkins and Hodson, L.J J. 
27th April, 1956 
Appeal from Clerkenwell County Court. 


Section 2 of the Increase of Rent and Mortgage Interest 
Restrictions Act, 1920, provides: ‘‘ (1) The amount by which the 
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increased rent of a dwelling-house to which this Act applies may 
exceed the standard rent shall, subject to the provisions of this 
Act, be as follows, that is to say... (b) An amount not exceeding 
any increase in the amount for the time being payable by the 
landlord in respect of rates over the corresponding amount paid 
in respect of the yearly, half-yearly or other period which included 
[1st September, 1939] or in the case of a dwelling-house for which 
no rates were payable in respect of any period which included 
the said date, the period which included the date on which the 
tates first became payable thereafter. ... (3) Any transfer to a 
tenant of any burden or liability previously borne by the landlord 
shall, for the purposes of this Act, be treated as an alteration of 
rent, and where, as the result of such a transfer, the terms on 
which a dwelling-house is held are on the whole less favourable 
to the tenant than the previous terms, the rent shall be deemed 
to be increased, whether or not the sum periodically payable by 
way of rent is increased, and any increase of rent in respect of 
any transfer to a landlord of any burden or liability previously 
borne by the tenant where, as the result of such transfer, the 
terms on which any dwelling-house is held are on the whole not 
less favourable to the tenant than the previous terms, shall be 
deemed not to be an increase of rent for the purposes of this Act : 
Provided that, for the purposes of this section, the rent shall not 
be deemed to be increased where the liability for rates is transferred 
from the landlord to the tenant, if a corresponding reduction is 
made in the rent.’’ The landlords, owners of a block of flats 
built in 1936, first let one of the flats under a tenancy agreement 
dated the 8th April, 1936, for the term of three years from the 
25th March, 1936, at a yearly rent of £115. That rent became 
the standard rent under the Rent and Mortgage Interest 
(Restrictions) Act, 1939. This letting was inclusive of general 
and water rates which the landlords covenanted to pay. The 
flat was added to the current valuation list by amendment (the 
list having been settled shortly before the building of the flats) 
at the rateable value of £41 and stood in the list at this figure 
down to March, 1941, when by an amendment of the list operating 
retrospectively as from the 1st April, 1935, its rateable value 
was reduced to £34, the retrospective operation of the amendment 
being attributable to s. 37 (10) of the Rating and Valuation 
Act, 1925. The tenant under this agreement held over at the 
end of the three years, and was still in occupation of the flat on 
the same terms on the 1st September, 1939. 


The flat was subsequently let to one Clements in November, 
1943, to one Nitka in June, 1949, and finally to the present tenants 
on a monthly tenancy under a tenancy agreement dated the 
12th February, 1953. By that agreement, in/er alia, the tenants 
covenanted to pay the general rates in respect of the flat ; and 
“‘to keep the interior of the flat together with all fixtures and 
fittings . . . in good and substantial repair . . . (fair wear and 
tear excepted . . .) and so to deliver up at the end of or sooner 
determination of the tenancy .. .’’ and the landlords covenanted 
to use their ‘“‘ best endeavours throughout the term to maintain 
at all times a reasonable and adequate supply of hot water for 
domestic purposes to the flat through the central installation 
(if any such installation is installed in the building) and to keep 
the radiators (if any) in the flat sufficiently and adequately 
heated through the central heating installation (if any such heating 
installation is installed in the building). Provided that the 
{landlords} shall not be liable to supply hot water for the central 
heating installation (if any) except during the cold season between 
dates to be determined at the [landlords’] discretion and provided 
also that the [landlords] shall not be liable in damages in the 
event of any interruption of such services.”’ 

By a notice dated the 20th February, 1947, the liability for 
general rates in respect of the flat was transferred to the tenant. 
In 1946 there was an increase of general rates, in respect of which 
a notice of increase was served on the 20th April, 1946. By the 
letting to Clements in November, 1943, the landlords first under- 
took the liability of supplying hot water and central heating to 
the flat. Under the tenancy agreement with Nitka in June, 1949, 
for the covenant by the tenant as to repairs contained in the 
agreements of the 8th April, 1936, and the 26th November, 1943, 
there was substituted a covenant by the tenant limited to the 
repair of the interior of the flat with an exception of fair wear and 
tear, in identical terms with the corresponding covenant by the 
present tenants in their tenancy agreement dated the 
12th February, 1953. 

The landlords claimed against the present tenants a declaration 
that they were entitled to an increase of rent in the form of 
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payments in respect of the transfers of burdens or liabilities 
within s. 2 (3) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, on the footing that those transfers took 
place on the letting to the present tenants in February, 1953, and 
that, accordingly, the recoverable rent was in the region of £140. 
The county court judge gave judgment for the landlords and 
made a declaration as to the recoverable rent. The tenants 
appealed. Cur. adv. vult. 


JENKINS, L.J., delivering the first judgment, said that the true 
issues between the parties might be conveniently dealt with 
under the three headings of (1) rates, (2) repairs, and (3) constant 
hot water and central heating. (1) Rates.—For the tenants it 
had been argued (a) that when the liability for general rates 
was transferred to the tenant by the notice of the 20th February, 
1947, the ‘‘ corresponding reduction ”’ in the rent referred to in 
the proviso to s. 2 (3) of the Act of 1920 should have been 
calculated on the rateable value of £41 at which the flat was 
originally included in the valuation list and not (as was in fact 
done) on the amended rateable value of £34. In his (his lordship’s) 
opinion that was clearly wrong. He entirely agreed with the 
county court judge that the “ corresponding reduction ”’ to be 
made in the rent was the amount of the rates payable at the date 
of the transfer (see Woodside House (Wimbledon), Ltd. v. 
Hutchinson [1950] 1 K.B. 182). The relevant date here was the 
20th February, 1947, and the proper reduction was the amount 
of the rates payable at that date calculated on the amended 
rateable value of £34 at which the flat stood at that date in the 
valuation list. (b) It was further contended that the increases 
in rates in respect of which the notice of increase on the 20th April, 
1946, was served was calculated on a wrong basis because it was 
taken as being the difference between the increased rates and 
the rates payable in respect of the relevant earlier period on the 
amended rateable value of £34 and not, as in their submission it 
should have been, on the difference between the increased rates 
and the rates payable in respect of the relevant earlier period on 
the rateable value of £41 at which the flat was originally included 
in the valuation list. The argument turned on the meaning in 
s. 2 (1) (b) of ‘‘ the corresponding amount paid in respect of 
the . . . period which included the 1st September, 1939.” For 
the tenants it was submitted that the amount so paid consisted 
of the rates calculated on the original rateable value of £41 and 
not on the amended rateable value of £34. In his (his lordship’s) 
view that argument broke down on the facts of the case. 
Accordingly the tenants failed on both their objections to the 
landlords’ method of calculating the recoverable rent so far as 
the increase due to the increase in rates in 1946 and the reduction 
due to the transfer to the tenant in 1947 of the liability for 
general rates was concerned. (2) Repairs.—The question to be 
determined was whether the two rent increases of £14 on the 
letting to Nitka and {11 on the letting to the present tenants, 
making together an increase of £25, were justified under s. 2 (3) 
of the Act of 1920. It was clear that on the letting to Nitka 
there was within the meaning of the subsection, ‘‘ a transfer to 
a landlord ” of a,‘‘ burden or liability previously borne by the 
tenant ’’ (i.e., Clements, and his predecessor). For the tenants 
it was contended, however, that the increase of £11 on the letting 
to them could not be justified in respect of the transfer of burden 
which took place on the letting to Nitka. They contended 
that once a transfer of burden from tenant to landlord had taken 
place and the amount of the compensating increase in rent to 
be made in respect of it had been agreed, or determined by the 
court under s. 2 (6) of the Act, the landlord could not claim any 
further increases in respect of that transfer on the ground of 
increased costs or otherwise. The landlords disputed the 
construction placed on s. 2 (3) of the Act of 1920 by the tenants 
and contended, in effect, that there was a transfer of a burden 
or a liability within the meaning of the subsection whenever a 
given letting placed on the tenant a burden or liability which 
rested on the landlord under the terms of the tenancy by reference 
to which the standard rent was fixed, or conversely placed on the 
landlord a burden or liability which rested on the tenant under 
those terms. They contended further, in effect, that upon the 
true construction of the subsection the expressions ‘‘ previously 
borne by the landlord” and “ previously borne by the tenant” 
meant borne by the landlord or tenant (as the case might be) 
under the terms of the letting by reference to which the standard 
rent was fixed, and the expression ‘‘ the previous terms ”’ meant 
the terms of that letting, notwithstanding the terms of any 
letting or lettings there might have been between the letting by 
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| reference to which the standard rent was fixed and the letting 


immediately in question. ‘In his lordship’s judgment the con- 
struction for which the landlords contended appeared to have 
received the considered approval of the Court of Appeal in 
Winchester Court, Ltd. v. Miller (1944) K.B. 734, and of the House 
of Lords in Asher v. Seaford Court Estates, Ltd. [1950] A.C. 508, 


' in terms which for his part he found it impossible to pass over as 


mere obiter dicta. It followed that the tenants’ objection to the 
landlords’ claim to include in the recoverable rent the appropriate 
increase in respect of the transfer to the landlords of this burden 
or liability on the letting to the present tenants must fail. 
(3) Constant hot water and central heating.—The same argument 
was advanced by the tenants as was advanced by them in regard 
to the liability to repair. In his (his lordship’s) opinion that 
argument must be held to fail here as it had done in the matter 
of repairs. The tenants failed on all points, and the appeal, 
accordingly, should be dismissed. 

Hopson, L.J., delivered a concurring judgment. 

LorD EVERSHED, M.R., said that, save upon one point, he 
agreed with the two judgments that had just been delivered. In 
his (his lordship’s) view, however, the estimation of the value of 
the obligation as to repairs, hot water and central heating by 
the landlords must be made by reference to the occasions when 
those obligations were, in effect, taken over by the landlords. 
That was in 1949 and 1943 respectively, and the obligations 
could not be revalued for the purpose of rent increases in 1953. 


Appeal dismissed. Leave to appeal. 


APPEARANCES: Gabriel Cohen and James Borders (F. R. 
Earle); Neil Lawson, Q.C., and Brian Galpin (Stikeman & Co.). 
{Reported by J. A. Grirritus, Esq., Barrister-at-Law] (3 W.L.R. 95 


BRANDED GOODS 
ENGLISH 


CUSTOMS DUTY: ‘“ UPLIFT”: 
IMPORTED BY SOLE CONCESSIONAIRE : 
ADVERTISING COSTS 


Rolex Watch Co., Ltd. v. Commissioners of Customs and 
Excise 
Denning, Birkett and Parker, L.JJ. 

Appeal from Sellers, J. 

An English company, which was the sole concessionaire in this 
country for the import of and wholesale dealings in certain Swiss 
watches with well-known trade names, imported parcels of these 
goods through Swiss vendors with whom the English company had 
for many years been closely associated. The Swiss companies 
bore the cost of international advertising of the goods, that cost 
being reflected in their invoice prices. The English company 
bore the cost of advertising in this country. In assessing the 
ad valorem duty chargeable on the parcels in accordance with 
s. 258 of the Customs and Excise Act, 1952, and the Sixth Schedule 
to that Act, the Commissioners of Customs and Excise added 
to the invoice prices an increase (called an “‘ uplift’’) incor- 
porating the cost of the English advertising ; and the arbitrator 
to whom the resultant dispute was referred awarded that there 
should be an uplift of 10 per cent. on that ground. The company 
appealed. 

DENNING, L.J., said that the relevant statutory provisions 
tequired customs duty to be chargeable by reference to the value 
of the goods, and ‘‘ the value of any imported goods shall be 
taken to be . . . the price which they would fetch in the open 
market between buyer and seller independent of each other.” 
There was in this case no open market, and no comparable goods, 
and the value must be ascertained, as well as might be, from the 
materials available. On the arbitrator’s findings, his lordship 
thought that the invoice price could not be taken as the sole 
consideration. The trade name “‘ Rolex” added to the value 
of the goods. The value in the trade name had been created by 
advertising ; and that must be reflected in the value. The invoice 
price did not include the cost of the English advertising and 
ought to be increased to do that. There was no error in law in 
what the arbitrator had done. The English company was a 
sole concessionaire, associated with Swiss sellers, and the sole 
concessionaire was doing the English advertising. To arrive 
at the real imported value of the goods the arbitrator had added 
to the invoice price a sum to represent the cost of the English 
advertising. That was a proper way of arriving at the value. 
The appeal should be dismissed. 


BrrkETT, L.J., delivered a concurring judgment. 


1st May, 1956 
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PaRKER, L.J., also agreed. The best evidence in cases of 
valuation by reference to hypothetical sales was comparable 
sales in the market in question. But on the facts of this case 
there could be no open market in Rolex watches, and so the best 
evidence was not available. The arbitrator had therefore been 
thrown back to the more indirect approach, namely, looking 
at the actual bargain made, the actual invoice price, and seeing 
whether, by reason of the assumptions and presuppositions in 
the Sixth Schedule, some adjustment upwards or downwards 
ought to be made in the invoice price. He had found, on the 
hypothetical sale laid down in the Schedule, that a buyer who 
had no such financial and commercial relationship with the 
vendors as this sole concessionaire had would, on the facts of 
this case, have paid the invoice price plus an uplift. The arbitra- 
tor had been right to allow an uplift and not to allow a downfall 
for the benefits of the relationship between these parties which a 
buyer independent of the seller would not have enjoyed. Appeal 
dismissed. 


APPEARANCES: R. J. Parker (Barfield and Barfield); Roy 
Borneman, Q.C., and C. N. Beattie (Solicitors, Commissioners of 
Customs and Excise). 


(Reported by Miss M. M. Hit, Barrister-at-Law] [1 W.L.R. 612 


Chancery Division 


INCOME TAX: INTEREST ON VALUE PAYMENT FOR 
WAR DAMAGE: SCHEDULE C OR SCHEDULE D 


Inland Revenue Commissioners v. Bew Estates, Ltd. 
Same v. Westbury (Brian) and (Eric) 
Roxburgh, J. 28th March, 1956 
Appeal from the Special Commissioners. 


By s. 14 of the Finance Act, 1939: ‘‘ (8) . . . ‘ estate or trading 
income’ means income . . . arising in respect of the ownership 
or occupation of land which is chargeable to income tax under 
Sched. D, and income which is not investment income within 
the meaning of s. 20 of the Finance Act, 1936 . . .”’ Under the 
War Damage Act, 1943, the company, which was an “ investment 
company ”’ within s. 20 of the Finance Act, 1936, was awarded 
value payments by the War Damage Commission in respect of 
its proprietary interest in properties which had sustained war 
damage. It received also accumulated interest on those payments. 
On the footing that that interest was to be included in such part 
of the company’s income as was not “‘ estate or trading income ”’ 
within s. 14 (8) of the Finance Act, 1939, apportionments were 
made on the company under s. 21 of the Finance Act, 1922, and 
s. 14 (1) of the Finance Act, 1939, for the years 1947-48 and 
1948-49; and, as a consequence of those apportionments, 
assessments to sur-tax for those years were made, under the 
same provisions, against B. W. and E. W. On appeal to the 
Commissioners for the Special Purposes of the Income Tax Acts 
the company contended that it had received the value payments 
and the interest thereon under ss. 10 and 12 of the War Damage 
Act in respect of its ‘‘ proprietary interest ’”’ in the properties in 
question, that the interest represented income arising “ in 
respect of” the ownership of land and was accordingly “ estate 
or trading income”’ within s. 14 (8) of the Finance Act, 1939. 
The company, B. W. and E. W. accordingly contended that 
the apportionments should be discharged, and B. W. and E. W. 
contended that the consequential sur-tax assessments also should 
be discharged. The Commissioners discharged the apportion- 
ments and the assessments, and the Crown, on appeal, contended 
that the interest on the value payments was chargeable not 
under Sched. D but under Sched. C to the Income Tax Act, 1918. 


RoxpurGH, J., said that the question was whether the interest 
fell within s. 14 (8) of the Finance Act, 1939, as ‘‘ income arising 
in respect of the occupation or ownership of land which is 
chargeable to income tax under Sched. D.’”’ The Crown now 
contended that it fell under Sched. C.; if so, it could not fall 
within s. 14 (8). Theonly rule that could apply was the fourth r. 1 
to Sched. C to the Income Tax Act, 1918, which provided : 
‘‘ Interest, annuities, dividends, and shares of annuities payable 
out of any public revenue by any public office or department of the 
Crown shall be charged under this Schedule by the commissioners 
for offices in the said public office or department.’’ To exclude 
Sched. C it would have to appear that no such commissioners 
could be designated under the Act, because s. 14 (8) used the word 
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‘ chargeable,” not “‘ charged.’’ One would expect that any body 
of persons authorise | by Parliament to dispense publi: revenue 
would be a “ public office,” but it was necessary to investigate 
the nature of the alleged public office in the light of the Act 
that set it up. In examining the provisions of the War Damage 
Act, 19.3, it must be remembered that Parliament had shown 
an increasing fondness for creating quasi-corporations, 1.e., bodies 
different from the aggregate of their members, which were not 
corporations in the language of jurisprudence. Counsel for the 
taxpayers ha! argued that the War Damage Commission was 
nothing but the aggregate of its members; but having regard 
to ss. 1 and 3 and Sched. I, the commission must be regarded as 
something different from the aggregate of its members, and as a 
quasi-corporation which had to make the appropriate payments 
under the Act, and must be regarded without any possible doubt 
as a “‘ public office.’ It followed that this was “ interest payable 
out of public revenue ”’ by a “ public office,’’ and was chargeable 
under Sched. C. The appeal would, accordingly, be allowed. 
Appeal allowed. 

APPEARANCES: Sir F. Soskice, O.C., and Sir R. Hills (Solicitor 
of Inland Revenue); S. M. Young; R. B. S. Instone (Swepstone, 
Walsh & Son). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 139 


WILL: REVOCATION: NAME AND ARMS CLAUSE IN 
WILL REVOKED BY CODICIL: SUBSTITUTED CLAUSE 
IN CODICIL HELD VOID: REVIVAL 


In re Murray, deceased ; Murray v. Murray and Others 


Harman, J. ist May, 1956 


Adjourned summons. 

By his will a testator settled an estate upon the plaintiff for 
life, with remainder over. He provided by cll. 8, 9, 10 and 11 
of his will that every person who under the trusts thereinbefore 
declared should become entitled as tenant for life or in tail male 
to the said estate should be required to take and use the surname 
of ‘‘ Murray ”’ in substitution for his or her usual surname and 
to apply for proper authority to bear and use the family arms 
of the testator, and if he or she should neglect to comply with 
these directions within one year after he or she should become so 
entitled there followed certain divesting provisions. In 1953, 
the testator made a codicil to his will and directed as follows : 
“T hereby revoke cll. 8, 9, 10 and 11 of my said will and direct 
that my said will shall be read as if it contained the following 
clauses in the place of those which I have hereby revoked.” 
There followed directions that the tenant for life and his successors 
in title should be required to assume the surname of “‘ Murray ”’ 
and to apply for proper authority to bear and use the testator’s 
family arms but no directions for forfeiture on discontinuance. 
The testator died in August, 1953, and the provisions in the 
codicil were held invalid by the Court of Appeal in July, 1954, 
on the ground of uncertainty: see In ve Murray [1955] Ch. 69. 
The question then arose whether or not cll. 8, 9, 10 and 11 of 
the will were thereby revived under the doctrine of dependent 
relative revocation and the plaintiff took out the present summons 
to have that question, inter alia, decided. 


HarMAN, J., said that the doctrine of dependent relative 
revocation was only a branch of the ordinary law of construction. 
One had always to see to what extent a codicil revoked a will, 
and it was elementary that it never revoked a will more than 
was necessary for its own purposes. Here the testator had used 
express and formidable words of revocation. The testator gave 
no reasons; the question was what the testator’s intent was, 
but when the language was so plain there was a heavy burden 
on those who contended that the revocation was only relative. 
There was authority on the subject, but no case was binding. 
It might be said for the remaindermen that it was not a question 
of altering a gift but of altering a condition attached to a gift ; 
the settlement of the estate was left where it was, but the 
provisos in the name and arms clauses were revised, so that it 
might be said to be a mere matter of machinery. But the new 
clause differed substantially from the old in scope, and substituted 
the testator’s wish for a forfeiture. It was therefore not merely 
a new piece of machinery, but a different scheme of things. 
What the testator would have done if he had known that the 
codicil was void was a matter of speculation; he might have 
reverted to the old clause or devised a third. The testator had 
emphatically revoked the old clause; his intention appeared 
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to be to reject it and to adopt the second clause for all purposes, 
and, that having proved ineffective, the first was not revived. 
Declaration accordingly. 

APPEARANCES: J&?. W. Goff, Q.C., and G. D. Johnston (Oswald 
Hickson, Collier & Co.) ; B.S. Tatham (Crossman, Block & Co.) : 
FE. [. A. Freeman (Rooper & Whately). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 605 


Queen’s Bench Division 


LICENSOR AND LICENSEE: DOCK PREMISES CROSSED 
BY RAILWAY LINES: WARNING NOTICES DISCLAIMING 
LIABILITY 
MASTER AND SERVANT: SAFE ACCESS TO PLACE OF 
WORK: PERMITTED ROUTE OVER PRIVATE 
PROPERTY 
Ashdown v. Samuel Williams & Sons, Ltd., and Another 

Havers, J. 18th April, 1956 

Action. 

Industrial premises occupied by the second defendants were 
situate on part of a large dock estate leased by them from the 
first defendants. The premises were wholly surrounded by the 
dock estate, over part of which the second defendants’ employees 
necessarily had to pass to obtain access to their place of work. 
One route was by a right of way demised to the second defendants 
by their lease for their use and for the use of their workpeople 
coming and going from their place of work. It led from the main 
road over a private road which was crossed at various points by 
railway lines and on which railway wagons were shunted from 
time to time. There was also a short cut passing over property 
occupied by the first defendants and also crossed by a number of 
railway lines which the second defendants’ employees had used 
for many years, with the knowledge of their employers, and with 
the knowledge of the first defendants who had never objected 
to such user. Notices were posted by the first defendants at 
various points over the estate. One in particular (notice ‘ A’) 
was posted on the private road, at a point where it was visible 
to those using the short cut. It was headed ‘‘ Warning,” and its 
terms were to the effect that the road was private property and 
that all persons using it were there at their own risk and should 
have no claim against the first defendants for any injury or 
damage caused to them, whether or not due to the first defendants’ 
negligence or breach of duty. A further notice (notice ‘ B’”’), 
posted nearby and visible to those using the right of way, was 
in similar terms, but specifically gave warning of engines and 
trucks standing on the railway lines. The plaintiff, an employee 
of the second defendants, used the short cut one morning to 
reach her place of work. While crossing a railway line and before 
reaching her destination she was knocked down and injured by 


railway trucks which were being shunted along the line. She 
sued both defendants for damages, alleging negligence. Both 


defendants denied negligence, and the first defendants relied in 
the alternative on the terms of the two notices. They also 
alleged that the plaintiff was a trespasser. The plaintiff, in 
evidence, admitted that she had read the first few lines of 
notice ‘‘ A ’’ and could have read the rest of the notice. 

Havers, J., said that, so far as the first defendants were 
concerned, the plaintiff was plainly a licensee. It was admitted 
that in so far as she had read notice ‘‘ A’”’ she was bound by it, 
but it was argued that she was not bound by the latter part 
dealing with negligence, which she had not read. There was no 
clear authority on the matter, but Parker v. South-Eastern 
Railway Co. (1877), 2 ©.P.D. 416, indicated a certain principle. 
The conclusion was that the plaintiff was bound by the terms 
which she had read, and that it did not avail her that she left 
the rest unread when she could have read it. She was, therefore, 
a licensee on the terms of notice ‘‘ A,’’ which served as a defence 
if the first defendants had been guilty of negligence. The 
plaintiff might not have seen notice ‘‘ B,” but the notice was 
there and visible to anyone who kept his eyes open; the first 
defendants had done what was reasonably sufficient to give 
the plaintiff notice of its terms and she was bound by its 
terms, and her case against the first defendants failed, though 
if they had been in the position of ordinary licensors they would 
have been liable for negligence. The claim against the second 
defendants again raised a question on which there was no specific 
covering authority. An employer had the duty of taking 
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reasonable care for the safety of his employees, which extended 
to matters arising while the workmen were coming to and leaving 
their place of work. When the place of work was on a highway 
the duty did not begin until the workmen arrived at the entrance. 
In the present case, the place of work was surrounded by land 
* belonging to another, and it was the employers’ duty to see that 
the way was reasonably safe. In the present case the employers 
had provided the right of way granted in their lease, but there 
was also the short route, on which the plaintiff had been injured, 
and which had been indicated to her as one which she was 
authorised to use. It was known to be dangerous, and she had 
been given no warning. In the circumstances, the duty on the 
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Parliament reasssembled on 29th May after the Whitsun recess. 
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Scottish Milk Marketing Board (Modification of Functions) 
(Revocation) Order, 1956. (S.I. 1956 No. 722 (S. 35).) 

Sea Fisheries (Scotland) Byelaw (No. 53), 1956. (S.I. 1956 
No. 721 (S. 34).) 

South Oxfordshire Water Order, 1956. 

Stopping up of Highways (Bootle) (No. 1) Order, 1956. 
No. 726.) 

Stopping up of Highways (Buckinghamshire) (No. 7) Order, 1956. 
(S.I. 1956 No. 733.) 

Stopping up of Highways (Cornwall) (No. 1) Order, 1956. 

1956 No. 698.) 

Stopping up of Highways (Derbyshire) (No. 4) Order, 1956. 

(S.I. 1956 No. 727.) 


(S.I. 1956 No. 736.) 5d. 
(S.1. 1956 


(S.1. 


Mr. J. O. DUDLEY 
Mr. Joseph Oliver Dudley, chief clerk to West Bromwich 
County Court since 1944, died recently, aged 64. 
Mr. E. H. STEVENS 


Mr. Ernest Henry Stevens, solicitor, of Harrow, died on 
22nd May, aged 66. He was admitted in 1940. 
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second defendants was not to provide a safe route, but to do 
what they could to provide a reasonably safe route, and to 
point it out and advise their employees to use it. Having pointed 
out to the plaintiff the shorter route, they should have warned 
her of its dangers and, having failed to do so, they were guilty of 
negligence. Judgment for the first defendants and against the 
second defendants. 

APPEARANCES: BR. F. Levy, Q.C., and N. McKinnon (Douglas 
Wiseman & Co., Barking); G. Lawrence, Q.C., and D. Croom- 
Johnson (Gardiner & Co.); R. M. Everett, Q.C., and G. R. F. 
Morris (Blount, Petre & Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 128 
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Sugar Confectionery and Food Preserving Wages Council 
(Great Britain) Wages Regulation (Amendment) Order, 1956. 
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Mr. Kenneth Forshaw Wilson, retired solicitor, of Liverpool, 
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POINTS 


1951—-WHETHER CONDITIONS OF FELLING 
LICENCE RUN witH LAND 

Q. A felling licence was granted to the owner of a freehold 
under s. 3 of the Forestry Act, 1951, authorising him to fell 
certain trees, and conditions were imposed-regarding re-planting 
and maintenance thereof for five years. The owner felled the 
trees but has not yet carried out the conditions as to re-planting. 
The owner now proposes to sell the land. Does the burden of 
complying with the conditions, subject to which the licence to 
fell was granted, run with the land so that the new owner takes 
subject to the obligation to comply ? The Forestry Commission, 
in reply to a query on the point, merely say: ‘‘ The enforcement 
of conditions and directions attached to felling licences is covered 
by s. 11 of the Forestry Act, 1951.’’ We cannot find in s. 11 or 
elsewhere any clear statement that the burden runs with the 
land and, as the case is similar to a positive covenant, which 
does not so run, would have thought that it did not. If intended 
to run, surely provision would have been made in the Act for 
registration as a land charge, as there would be no other certain 
way of a purchaser discovering the existence of the obligation. 

A. The burden runs with the land and can be enforced against 
a purchaser. The reason is that the Commissioners are enabled 
by s. 11 to serve a notice requiring works to be carried out in 
accordance with the conditions on the ‘“‘ owner’’ of the land. 
‘The ‘‘ owner ’’’ means the fee simple owner for the time being and 
so enforcement against a purchaser is possible (see the definitions 
in s. 27 (1) and Agriculture Act, 1947, s. 21). This danger to a 
purchaser is mentioned in Emmet on Title, 14th ed., vol. I, p. 37, 
where the authorities are quoted briefly. A purchaser who is 
compelled to comply with conditions has, in the absence of 
express agreement to the contrary, a personal right of action 
against a vendor who obtained the licence but did not comply 
with the conditions (Forestry Act, 1951, s. 11 (6)). Consequently, 
we think it advisable that the vendor should disclose the 
obligation and it may be advisable to insert express provision 
in the contract as to who will bear the cost if the conditions are 
enforced. This liability does not appear to be one requiring 
registration as a land charge. We are inclined to agree that it 
would be convenient if it were made registrahle hy the Forestry 
Commissioners, but this would seem to require amending 
legislation. 


Forestry Act, 


Income Tax—TRuSTEES FAILING TO SUPPLY CERTIFICATE OF 
Tax DEDUCTION 

Q. On a death in March, 1953, A became entitled to one-half 
of one estate absolutely and to the income for life of a quarter 
of another estate. The respective trustees have in the one case 
paid over the capital including the proportion of income from 
the death in March, 1953, to the date of distribution ; and in the 
other case have paid the income from the death to the date of 
the appropriation and re-investment of the one-fourth share. 
A has applied to the respective trustees for a certificate of 
deduction of tax in respect of trust income to enable her to 
recover tax paid over and above her personal liability, but the 
respective trustees, without definitely refusing to give such 
certificates, have failed to supply the same. What remedy 
has A? ‘The inspector of taxes will not make any repayment 
until the certificates are forthcoming. 

A. We assume that the funds to which 4 became entitled in 
March, 1953, were in fact settled in trust before that date so 
that the trustees have in truth been trustees throughout and 
that this is not a case where they were at some relevant time 
since March, 1953, personal representatives; that is to say, 

Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the “‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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IN PRACTICE 


we assume that the provisions of the Income Tax Act, 1952, 
Pt. XIX, have no application. The theoretical procedure for 
claiming reliefs is to be found in the Income Tax Act, 1952, 
Sched. VI; in fact, in practice, relief is usually given informally 
and as a result of correspondence. The position is that the 
Inland Revenue authorities, or if the matter were to go to appeal, 
the General Commissioners, must be satisfied before admitting 
any claim to repayment that the claimant has in fact suffered 
tax in the first instance. Normally the claimant produces 
evidence in the form of a certificate from the trustees. In this 
case she is unable to do so as a result of the trustees’ laziness or 
obstinacy as the case may be. There is no direct provision 
whereby trustees can be compelled to give a certificate, but if 
the procedure of Sched. VI were followed out, the claim would 
be transmitted to the General Commissioners, who would allow 
it unless the inspector made objection; the inspector, being 
unsatisfied that tax has been suffered, presumably would make 
objection, whereupon the claim would be heard and determined 
by way of appeal in the ordinary way (see Sched. VI, paras. 1 (3) 
and 1 (5)), and if this were done the claimant could, by letter 
addressed to the Commissioners, require them under the Income 
Tax Act, 1952, s. 59, to issue a summons to the trustees to appear 
before them and give evidence upon oath as to what tax, if any, 
has been deducted. If the trustees failed to comply with such 
a summons they would forfeit a sum not exceeding £20. In 
our view A should write to each trustee telling him that if he 
does not choose to supply certificates in the ordinary way the 
above-mentioned procedure will be set in motion and the trustee 
will be summoned to appear in person and give sworn evidence 
before the Commissioners. It is a cumbersome proceeding but 
the threat of it may bring the trustees to their senses. 


Income Tax—CoMPULSORY SALES OF PROPERTIES—WHETHER 
TRADE OF DEALING IN PROPERTIES 

Q. We have a client who is the owner of a large number of 
properties in London. During the course of each year, a few of 
these properties are compulsorily acquired by local authorities 
or the London County Council for housing or other purposes. 
Our client is bound to effect a sale to the authority concerned 
whenever the latter decide on compulsory acquisition. In nearly 
every case the property which is being compulsorily acquired has 
been owned by our client fora number of years. In many cases, 
the price which is being paid for the property by the acquiring 
authority is the result of negotiation between our client and the 
district valuer, and is considerably in excess of the amount paid 
by our client for the property, which is readily understandable 
when it is remembered that in many cases the properties were 
acquired by our client before 1939. Now comes the crux of our 
inquiry. Is our client, who, as indicated above, makes several 
sales a year to acquiring authorities, obliged to pay tax on each 
capital appreciation that accrues to each property sold, bearing 
in mind that, so far as our client is concerned, every sale by him 
is an involuntary one ? 

A. Whether or not profits which accrue to an owner of proper- 
ties on the sale of one or more of those properties are taxable 
depends upon whether those sales constitute the realisation of 
investments or whether they constitute acts done in the course 
of carrying on a trade of dealing in properties (see Californian 
Copper Syndicate v. Harris (1904), 5 Tax Cas. 159, per Lord 
Dunedin, at p. 166). The decision in any particular case is one 
of fact and is, very frequently, hotly contested. Having regard 
to the fact that every sale by your client has been either under the 
statutory provisions for compulsory acquisition or under threat of 
the application of those provisions, we do not think that it can 
be said that they are any more than forced realisations of 
investments, and so we do not think that the profits are taxable. 
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